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40) Sempra Energy International v Argentina, ICSID Case No ARB/02/16, Annulment of the Award,
10 June 2010
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Zgro]l A7]F A Z3)(self-judging clause) A o F-Qld], o]= o A7}

Y ol e gk o ] Akfroll thA st 9Bl o e]xX]7 d R gHA] o

dest=A], of W FARZ T Fdst=A o w3 EAlo|the) 1
ol Aol AT ek, A8 FAFAI o] o o F4

gS slloF steEAY wAZE Fol e, LG&E v Argentina A7 9]

SABAT = Az &S AAstHA AA7] st of=dE It

el gmQl7F e EaE BAE o F U flvkal Hgkth4d)

A3d &4
el A Ao wpe} o], FR}fAmo] Felite] o] f 2 JfAlEgS AL

stol el Aol walg U AAFAAI) 1DE AV ik,
AFAAIL 2 FAF o) AL ohrh el FEAAE AR R

227k 1Age] 7S ustars Ae FHstelo} shd, AN HuE
ofel 9% F Tuiul 1 gwke FReslel A4 old Ae TR IAW o
+ 9F F AP Adl A4 Relth. T A FAFATO] FHTY
F Ue 4FS gusgvtn s, FARNTE 4T 2A7b A9z
el dolzAe] YAt A FRFORA T w uRe] WA

. feld FEES

41) W.W. Burke-White and A. von Staden, op. cit, at 329.

42) Ibid., at 368.

43) LG&E Energy Corp and ors v Argentina, 1CSID Case No ARB 02/1, Decision on Liability,
October 3 2006, para. 267. B ApA|IgH Alek2 ZAdie, “srAHY 539 dz RAF )=
ol = #lEj b7t ICSID AL S FAo=) f‘v?xﬂt”ﬂil—tﬂm A55d A3z Td AI8E
(2010.09) =,
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‘a7l 3 3+ Z<K(Draft Articles on Responsibility of States for
Internationally Wrongful Acts, ©]3} =7} Q] %z <ty A|25%] FA = d&= 1
w9 h(necessity)> = 7H7F AH4le] Al A ol FE fntsi= LA T F
zZolyoll gk =7} Q(state responsibility) ] AWM AS 27HE £ A AR F
stU=Z A, = Al A Al 7 A (International Court of Justice: ICJ)oll &3l = Al T<5H
o ZAe A9E AL up Qlrhad)

UL Ao z=ge] Fefroll A | AAetA AR A, qez2de =A%
AR e S5 AMES skl 1 FErh v vdsiAl debd
ot wEbA gkl dukstslrle JE "ol glA &el A, AVIME =
AFAZALH AN fFdstA el Hds ARG ml=-of 23 E Y BIT A
X1z} = 7pA Q) 2ot A25x5 Hlalstazt g

44) Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997, 25 September
1997, paras. 51-52; Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 9 July 2004, p. 136.
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[ 1] v =r-ol 23 E Y BIT AX1Z29} F7HAd 29F A2529] &< H 2L

v sr-ob 23l ¥ v BIT A|XI% F7A Az A25=
g A} % %] This Treaty shall not preclude the | an act not in conformity with an
application [...] of measures international obligation

. may not be invoked [..] as a
WA w3 shall not preclude ground for precluding the wrong-
fulness [...] unless

ddagda necessary for is the only way

* maintenance of public order
* fulfillment of its obligations

o 9] A} & 9] with respect to the main- |* safeguard an essential interest
z= o tenance or restoration of inter- against a grave and imminent
o national peace or security peril

* protection of its own essential
security interests

* does not seriously impair an
essential interest of the State
or States towards which the
obligation exists, or of the in-

2 & w A ternational community as a

AL whole

* may not be invoked [...] if the
international obligation in ques-
tion excludes the possibility of
invoking necessity

AT T the State has contributed to the
9o 7] situation of necessity

A 25% ) o
ol 2l ey} BIT A|XIx¢} vluste] HES of F7h4Q 8718 7l Qo] 1
s8] o d4ATES & F Ak gEdA FAAHCR 91 shuH vluLs)
a2 gkt

AA, Aot #ANA m=-ol 2 E Y BIT AXIZE ZX|(measure)’

a9 A g, S7EAY RS ARsEE F S (actyE AL

Atk FIRAQIZAAF S = T Qboll A 2H¢](action) T H-=+9)
[e)

=
(omission) EFE o2+ Moz AFEEa uh4s) A cFxPE 2 AR
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4 ot 53 B4 By A8l AT AN w P00 H, )
| =)

g Aglel ek 1A FhAY ek A2sEE AR L 29 H A
2 BRSAY, olgd AS)E FAH oFo] F@stx ook wrh ww
"ol 2RlEl BIT AXIZAS] £3% 9] BITE $luateliA o 2o 4

A, nF-ol=lE Lt BIT AXIZE 1 2 &o0] 4"l A$ 93] BITS
o= wA XA AHES wlASHA Kgkti(shall not preclude)il 7 3}l
A

of

A, H=-ofZEY BIT AXIZE F54 Qi o]eje] BE Fo I
SH(necessary)’ A= & T
= ]

Azt A25x+
oA 3

.

A, o LA FRE BH, Hle-ol2dEH Y BIT AXIZE 33249
A](maintenance of public order), =r A% W3} Ti= otH ] X & Bl
T Apare] o] F ¢he(fulfillment of its obligations with respect to the

maintenance or restoration of international peace or security), Ab= o] I QFH

e

45) A HPL] gk =712 <d ZOK(Draft articles on Responsibility of States for
Internationally Wrongful Acts, ©]3} =7} %<l A|2%; UN International Law Commission,
“Draft articles on Responsibility of States for Internationally Wrongful Acts with commentaries,”
Yearbook of the International Law Commission vol. 1I, Part Two (2001), at 32.

46) "measure". Oxford Dictionaries. April 2010. Oxford University Press. 12 June 2012
<http://oxforddictionaries.com/definition/measure>.
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o

O

o] 9] H & (protection of its own essential security interests) & Al 7FAE TFA
I T Aol wele], b 2ot A25kE AZsta Fute o my
Bl 2bore] 47 o] 9]¢ KW F(safeguard an essential interest against a grave and
imminent peril)¥rS A% A=, 7|4 w]a-olZ&lE| Y BIT AXIZEY
A QtE o] A Y Z A25F 2] A o]Qo] AR FALE
At T7EH <l zeke] sjd el w2, <d54 o]er o] g

]
o)
aL 9l

ERER
Fol7 A%l wel g Sa =7 2 1 N, g w FAE A
Wb olelessb S £ glan 2@ olole] Az @A el o

# He 99 5ol AT okZAE Y AR B FAZAAANA v
SAEY BT AXiEs FAReNAd AFAvE FAAGEA ove
Aglol WEA duolol sdel wrherw 9lo] AAAuAH Fatex

AN

of el w=aln vk AzAn W4 qhrolel s WA ojo]re] o]
ohrels sldel wE ool 2 gl Aol ohudl, slg xiol A Hof
oA 57k SIA, oUW ofe] Aol whe gt ofejelq A

B sk o], ehwehs WS o o4 Frkehie] FHHHAE @)
Bo @A chmolla @A oePRhe] A Aol Qhmrsl f7o
wheh Peb A epth 8lel WA chuolel e vlSol= e BIT AXI
zol 4 1 99 AR FFAA KA FAH Fajeh BN o
R EF DA AN A WAL ARAG, B, TAAI2L A
& BEH o] B o ZBH

ol# g AbdE ofm A A7 nie} o] =Rl zt A B ICIT) QOJO}M

R=

4

|

[¢]

XA, =7k Q) 2ot A25%+= v=-ol 23 ElY BIT A|XIZ9sE 2 2

A 2FH e FAS%L Ak B 27 AL s 234 23 )
Sl <Rl Fupgel HrkE), Ee FAMNS Awe) A5Y o)L A7kl
4 e 489 Fsge W)

A, i) A mA e TE v o]
& Agsts T 0FuG FFel 7oEx

47) UN International Law Commission, “Draft articles on Responsibility of States for Internationally
Wrongful Acts with commentaries,” op. cit., at 83.

48) Gabcikovo-Nagymaros Project, op. cit., para. 53.

49) Legal Consequences of a Wall, op. cit., para. 141.
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ke Aotk ole @ FHAQ 254 axe JAF HAS ashe 4
Pzt A5z 282 T oHA dh= Wel U wE-ol=dE Y BIT Al
Xizste] #ANA 53] ouE AAL Y 2FA ade AFad 48 T

2 o5 3k ado] w=-ol=dlEH BIT AIXIx=

o A YA e Bt AN olZFEY AAY] #HA FaF
AL FAFNA ole @ 2zl s dAHTGE= Fel 7] wiEol

oA A, ma-ol2JE Y BIT AXIZE9 =713 2 A25x 2% 123k
&g Adsta A= ZAINE olE I E] AT|HGHA  ZF(self-judging
clause)1 A o F-7F A& AR oAl AFAIS] w=olE vzl dTh o]o] w3 A

ot FEad

ol A 33 HAS FaA] ul=f-ol =l E]
A25z% 1] £ Aol7t A= A & &
3= nool2FE|L BIT AXIZS 71 x0F A25%7Fe] Folate]l =)o)

o
ERHALS0 TLURIL Sempra A171e] A A QgL vl FolZAAE
BIT AIXIZS} %742 ek A25ze] “B54 (2hu)o] e s} o] fALe 7

=N =

Agata e Aol doAE =t
[e]

N o
ok
¥
=0
v
rlr
S
Wl
Pl
_0|L
rir
Y
rlo
e
o> T
»

L olZAE Y A BA AR B UL F 2Fe] BA

Slol A AW R wheh o] wolZAE Y BIT AXIZS #7132 4]

50) Sempra Annulment, op. cit., para. 198.
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FH e 2t 7} 3F
478 ICSID FAhz A & vl=r-ot23lE Y BITOl 718 A8 A= T4
AN e FAadse S AA D) vis-ok2aE Y BIT AIXIZs) A
Pz A2s5E2E TS A, i) PI=T-ob=  E W BIT AIXIZE =7kl 29 Al
2525 A we A, i) Ul%-O}—E_%ﬂEM BIT AXIZ7F =7kA ]l 2k A25
xo] Syl ? o2 7k A

= dgow e Bid welrh obddlAE FAH
Fol WA o9 EAEAS 9wk

[E 2] v]=-ol= 3 E|L} BIT AXIZ}F Z7FA Q) 2ot A25%e] BAo B3 AR F o 4%

A T8 AT ARG+ SRt Rk
cMs A - =
LG&E AHA = (A AF )
Enron A1 = A
Sempra A}+71 = =
Continental Casualty A7 #= A
El Paso Energy A7 - @AA AH F)
# = vI-ol 2By BIT AXIZSF =7hA Q) 2 A25xE LA sk 93
= o}]j obZRIE L BIT AIXIZS =7bddxet A2sx2s sdAsHA] ¥

C . WEolZ AL BIT AXIZA FAAZE A2529 Suolzhe 7
A -L]’D]’E]_‘rr

RPN P I B

7}, CMS A

jus)
Jhu
@)
S
ofy
2
il
ol
Mo -z
rlr
=)
+H
o
il
e
ful
T
=Y
=
é
74
3,9
v H
> 3
J::

o]
&%ﬂﬂ%ﬁ]%ﬂ%,%AVtiﬁﬂﬂ%ﬁﬂXl
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gk wpe} zro] ws-olZ&E|Y BIT AXIZE 2 -&3el 3l

Pzt A2 23S AR HEsta v s 5o FAAAF= of
EdE WYL B3 dde] AgzAEe] «Bal ofFo U w7KE)e 2
T4 ol AztatA AsfstA FeRheAE ARSI g v sob2 4l
Elv} BIT AXIZZe] A4 qtrolepo] AAlH WA= EgE =]
wato], »flell A =gk miep o)« S ZFywkel A =7 whel o] A
A oqtroleje] syl AshM BAITE o= AR AZEor st=AE
AAelof sh=x7F Bxdeletal sfo] m=-of=JlELt BIT AIXIZ2] sf4fel =
7P et A5z e aAHE EEklvhs)

Fol ohZ el CMS A AR W ALPTE AN FABY
d 3% ShtE §FAAA ol N olf
AASA egkeka Fgsdh ol vstel AxAANE FAABLI

r £
fru
ao
%
ol
ol
2
4
o %

o
jutn)
=
_>L
N
o -
g5

f
X

ShATESY) ¥t HAS A3 = =

AL oy n ALxAH3e= AdSAAARATIE A dd AXIES A Tl
ojA WulstA A S olHA=A AFF AET ] doAA, dsAAA
@A or tE AXIZY A25FE

(manifest error of law)S WalAth A S dJH Aoltpsd HA9H
O yolrb A25x9] 1159 dA #-ste], dFABHEIE A25
N 533S 125F 3 (primary rule)e] 2F31 R oA A X[+ #1252 159
S¥Ro] & Aol olgg Aol oA AT 70
o] ol AXIZE At A& Fojof griar i 9l
7F A25%9] 5 9tS 221 # (secondary rule)©] €f Al
= H=-olZ2dE Y BIT Ao fiwke]l L, 283k 9jvks AXIE7F o

¥ rfe

N
-

o o H L N M fo qz
T R A o W (< (O o[

2

51) CMS, op. cit., para. 357.

52) Ibid., paras. 359-361.

53) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Decision
on Application for Annulment, 21 August 2007 para. 124.

54) Ibid., para. 130.

55) Ibid., para. 133.
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deAE AWE ol WAE A Rel Agolw A2sx AFvte] A8
2 AEgolel Ak s Y0 oH @ WA R AEFA o} AFAH
AYe w e R ofE wadn d4adns)

o}
. LG&E A7

e

LG&KE SARAGT= Ao “Ugyde] ZAJei(State of Necessity)”eh=
oAl AXIZESE A25x24e] ANFads HESI e, 2440 HE 59

A7) A FE Abdde] TS FUELS Fe) BITE SAZ dok s, A
TAME BITY £E2 AiMsta Agete ol 2ad x A 488
o sErksy mebd FARPLE WA AXIEY PR Folzti, A2sE
el AFgel B AEE e 22 o] Al Hgas] A 2ol
obd AXIZAe] axlol o] Aol QoA gHol Bk AE AnE s
7] 9% BAoE HesArky) Tem ppITo s FARYRE AXIE
wel w7kel @9lel WAL wAsE 2AA AF e et 4y

S ool whet el Fohe Ao wiE WARLD s drke
t}. Enron AH7

Enron A1 SARAGT-E CMS Aol SRR -9 2, w0l 23E
U BIT AXIZS 79 2 A25%7F Hdaitts J34S At Q)
A EHeb A wrelan glvheh AH TS v AASA AHEH, Enron S

XIZQ] A7 BT S

56) Ibid., para. 134.
57) Ibid., para. 132. 1E T ALY = ol HELS O/F2 CMS 4RSS HAS
o olyt 23y HaAYs = X]-/‘ o] &2 9 (court of appeal)O] O}H"’ ICSIDTZJQ,k A
4] Agtd #ATFATS JHA L 7] wo
FEel A Mgk fghe] fe] vk &
58) LG&E, op. cit., para. 206.
59) Ibid., paras. 245, 258.
60) Ibid., paras. 257, 261.
61) Enron Corporation and Ponderosa Assets LP v. Argentine Republic, ICSID Case No ARB/01/3,
Award, 22 May 2007, para. 339.

f
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olglgt gy 2 AXIZ EHfﬂ' Enron SA|#AHF-o] AAd sl
Enron A9 FH ALY = €5 =%
HAsto] U T_‘Eroﬂ%:— HArg

g A AAA T A2szde] 5ade] a3 e o

Fal= éaﬂxl ‘Eét al ’8}04 A X1% 9] 791%% FA4s 912

o BABA G CMs ALAUS] BAG o, AL %‘194 qge
NBAEA BN ABe FAol BAOIFE Bh AREAT Bk
o4 el Aol W@ Aol A us o] B3 A,

A o =
ALY = AXIZRS A25xe AAAR &olv uE, A
g A WA AT she] 09 AXIESE A5z

2813l Enron HA2$H3I = HAFAH T
Xlélﬁr 1:134401] w}a} ZAE H3 Ao
kel ]

A
o i
"5‘/\30] 917] WH-roﬂ olzslE Ut 2423 Uo 2d 2 UA 057}
ursttis FAAAR] AA BEE
2}, Sempra AH{1

Sempra Ao A Q1 ol ZRIE LU 9 Zﬂ*‘%ﬂi Zhof gt
Slaughter2} William Burke-WhiteZ7} CMS S+ o] AXIZS A TFHASY] I+
kit A3 AAvkE HelA AR E AT Fol "HOH Sempra < A7 H-+=
Kol

olHd FHE WolmolA ¥SdTheN o] FHS WolgolA B
Sempra TABAZF7F = olfr=e, TAAJ] 238 AL IA &2 AXI

62) Ibid.

63) Enron Corporation and Ponderosa Assets LP v. Argentine Republic, ICSID Case No ARB/01/3,
Decision on Application for Annulment, 30 July 2010, para. 395.

64) Ibid., paras. 404-405.

65) Ibid., para. 405.

66) Ibid., para. 407.

67) Sempra, op. cit., para. 376.

_20_



st7] 98l = A25 =
Sempra FTAIAZFE= AXIZ7F T3 o]
CMS SAFAAF} npx7tx 2, olZ el Y] AA|9717F A5x4 7153

g
S
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e
o,
e
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N
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2
o
ol
o
N
&2
rlo
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O
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S
e
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o
lo
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29
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-
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of
o
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o
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e
ol
o
X,
:?L_'J
1
By
oo

jﬂl ed
H
A
A\
N
il
s
iy
AC)
Lx
1o
rok
A

v}, Continental Casualty A}+71

Continental Casualty 719 FAJAF = AXIZ27F AE=H A25x% U+
gyl AHgo]l EZAQFHA Hus o] fE AXIE o HE Eo71r]dd oA
o5 Z&9 Aol #afA =ATET) F, AXIF+= FAIwEC] BITO o

e AE oREel AXIze] A AHRE FTH] A BeF 2A9

68) Ibid., para. 375.

69) Ibid., para. 388.

70) Sempra Annulment, op. cit., para. 159.

71) Ibid., para. 197.

72) Ibid., paras. 198-200.

73) Ibid., para. 202.

74) Ibid., paras. 203-204.

75) Continental Casualty Company v. Argentine Republic,, ICSID Case No ARB/03/9, Award, 5
September 2008, para. 162.
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ofy
AN
i
>

g wiAlekA uar qrAska glol70 AXIEGe] 239
=]

BIT}¢] o7& fI8ksk Ao] ol A =i o]o] we} A1 FAA= &3
s AT = A ") RbE A25E 99 de 4% 54 87 &
ol A =AA ool FAHA &= A AHAS st 27olx, 1
8o F=EA Y Pol FRkE = 232 o) F-7F glA €l

% kal Continental Casualty 5 A JAF7F o]l& Zwitol& obF’l #d
gl Qrka B AL ohUh o5 2B FAH oFe] Aol YolA Fa
A Fod S48 AYa daL, ezl AXIEE A& dEdAew

Q.

= R4 [e)
A5zt w4 AHRE Tt Aotk olH s AFZ  Continental
Casualty SAAARZT-= AXIZE A g oA #A25zx9 fAs 2T #

o|aL30) Mg A25%7} o] Abxlel] A&H F Ude=A AFE BHA Fohrhsh
v} El Paso Energy AH1

El Paso Energy At31¢| A7 5
o] w=oo ek AXIZet A25%9] T
AN A4 H-= Continental Casualty A5
SHW A25x ALo] EFasA A

o] 4 ysH=A

9
t}. El Paso Energy &

= . = AXIE
of W& A= i BITl A=A A =7] wol 233 =45 2
Q=2 g Aol EAI=ATH B Aol Hdstal, A5z =AlH o
of FuA e Ao AN sk 270 B3I Folng A9 3§
Aol gk ZAjo] WA e xjof gty B Irtsd)

76) Ibid., para. 163.

77) Ibid., para. 164.

78) Ibid., para. 166.

79) Ibid., para. 168.

80) Ibid.

81) Ibid., footnote 247..

82) El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15,
Award, 31 October 2011, para. 552.

83) Ibid., para. 553.
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249 El Paso Energy T AR H= A71s v} o] AXIZ9} A25%

7F gE2gE AL YA s Betal, AXIERe] WAA 23] HdYE
RAEAE Bl A, AXIZAE HA o] YA e “A=mo] FFAA HE
= A QtEoloo] W el s e=A ArHte 2dS AES
o8y 2 o]y eSS HESE AR I R A2s5x 238 (bE
dol A el 71o7F 2oyl ek ulqivg el A3z 33Fe] <AL
o] FA ALIbse FAYGY] #HAFFH o s eeiar A A S L8

27 ANAEE, CMS A ARA, LG&KE AHA, Enron A7 943A
Sempra A7 PN 7L Q) 2t
U BIT AIXIZE U= A4S Holx duks AL A7) [ 204 F
o1g 4= gt} E3 o5 %7| AMHES LG&E AHAS A9t Abziel #)25
5 WA A S HoFa gtk a¥d cMS AR e HATAo
o]Folxl AAE 7|HoR 1 o]Fo o]fof FARAY L HAEIAA(Sempra
AHA AR AhES A H R A5z AXIERE UE AR HAY ¥
A Aol 54 UL, AXIEE WA HESL vt ARk

HoZ 2
A25x2E WA AL Ay AXIE

84) Ibid., para. 555.

85) Ibid., paras. 616-617.

86) Ibid., para. 619.

87) ot=dlEut AAI7] B ARAES] Aol W AHE VEer @ ARAES] ARHA
TH = v o 2k

[ 3] ob23ElL} AA7] B A9 AZHE A

A RECE] A REDE]
cMS AHA($) 2005.5.12 Co”ji”g_”(’%’) Casualty 2008.9.5
LG&E A7 (%)) 2006.10.3 Sempra A1 (3 2) 2010.6.29
Enron A7(9) 2007.5.22 Enron A (FH ) 2010.7.30
CMS AFA(H 2) 2007.9.25 C"”i’{'g('g‘jli) Casualty 2011.9.16
Sempra A1 () 2007.9.28 El Paso Energy AA(9) 2011.10.31
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dejxdL FAFAFEA AA HelM HE e FFom AT
7

=
oo A
o

=2 T
o, obdelM= 53 wol ¥ 54EE SAFAdLE] dexds

T AdA, o]Wl A E(heading) oFiol A=A =
2= ‘Uubd o 9] (General Exceptions),” ‘% -8 (Applicable Laws),” ‘Z I
g

QFH (Essential Security),” ‘A 2 A gH(Prohibitions and Restrictions),” ‘¥

88) J. Salacuse, op. cit., at 342.

89) el FAF dEdhe BE AT FAEA B FTA FAHEHE 2Abste] of71A o)z
ol fF3¥E dukslelux oy, A#AANY 4 ZE53F K ZE3(essential security
clause)ol #3] HA3A A7} 3% Katia Yannaca-Small, "Essential Security Interests under
International Investment Law" in OECD, International Investment Perspectives 2007: Freedom of
Investment in a Changing World, OECD Publishing. 2008, at 93 - 1342] Annex 5.A2E5 3=3}
o] o] A& A3

90) *32 J Salacuse> AHA1e] A A oA|A] FAHA L o eo] fEAQ FIPE LA K o
o & FFAM FAE HBd7] 93 o 9 (Exceptions to protect essential security interests
and the maintenance of public order) ¢} ‘HWA® Ul S 9k of 9| (Exceptions for specified
national legislation)’ & #|A|SFHA oo Zz3 e gt o2& AAE HF= Atz v
Salacuse, op. cit, at 342-349). =3+ A, Newcombe and L. Paradell> o9 2&dS F44 <kn
Jo] o 9] (Essential security exceptions),” ‘7]1E} U Wke] 9] (Other general exceptions),” ‘57 ok
T 54 T/ 2HE H3% o|9] & -1 (Exceptions or reservations for specific sectors
or types of measures),” ‘719 W3R X F AL 9% o9 FEi= fH(Exceptions or
reservations for existing non-conforming measures and amendments),” 1|3l ‘v Q] ZXE 9]
St o9 = X (Exceptions or reservations for future measures)©. 2 UFo] HESFI gtk
(A. Newcombe and L. Paradell, Law and Practice of Investment Treaties: Standards of
Treatment, Kluwer Law International (2009), at 484). Z12] 3 Ranjan< o 2]Z3-& "Hd o<
Z 3 (model-NPM),* *AH 22 o 2] Zd(modified-model-NPM),” ‘A|XXZ F&o| oz
(Article-XX types)’ 2.2 U3l Q) THP. Ranjan, “Non-Precluded Measures in Indian International
Investment Agreements and India’s Regulatory Power as a Host Nation,” Asian Journal of
International Law vol.2 (2012), at 32).
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-2 (Reservation of Rights),” ‘A 2](Exclusions)’” &©¢] At} o]t A& we}
oelxde] wAdx: mEI AeolE Holal =dl, ofd #ajAM = ofdfell A ¢
AHAISHA thE A o]t

g F9 FAo] 9] Fae nE 3 S Al = =8k,
o] 23 FATAITol & fa e FAO HE P Fxlo] whsteE x
AE AL AAE FAFEL dv= Ao Uk weba o ejx3e] FHAE H
Fol s W, dox3de 72AQ FE= =7t AAAES Bt 7
o] A Aot} 2012 W= mdl BITINS B ZE3F nFo] A AS t)ii o
BIT92)7} oleldt F& 9 de=x3s Fi vt

2012 W= 29 BIT AJ18x%9)¢] £d& FRlstd, 3 gt FA3
Ao O Fodk GAbmo] AT A gl Ao Ap=o] dasithal o7 =
A& FHole AL v A (preclude from)sl#] 53tt}, vl aro] A A= A F
AP A3 oYX 3 A ZF(Energy Charter Treaty)9)S IF= o 9] X3} A
‘preclude’ o] 2h= ©o7} =38hAl AREStaL Q= AR, dexdS HujA =

e

Z] (non-precluded measures: NPM) =&’ olgtal F27]% drp= A&

g gle,

TS o] L2 ‘wAlSth(preclude) 2= T & AFESte] w7k o]yt
ZAHE T okro f2 B o] "4 olH o] BHE S8 98

91) &+ 2012 4o vl=r 29 BIT7} 7174 = S th.<http://www.ustr.gov/about-us/press-office/press
-releases/2012/april/united-states-concludes-review-model-bilateral-inves>.

92) ©]# 3t o] 2 Latvia-US BIT, Czech Republic-US BIT, Estonia-US BIT, Poland-US BIT, Slovak
Republic-US BIT, Turkey—US BIT, US-Australia FTA S°] 1t}

03) ZE S B =R HE AcA 3l b5

94) AR ez eF 242 232> “The provisions of this Treaty other than [...] shall not preclude
any Contracting Party from [..].”¢]2tal 3F43lal Qth 2T B =19 H3F AdlA &<
7.
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ZAE AL F s dE B AL dve AS dHAsta v 2

Al=rel i BITA A = 2le] Wge] 7] shxInh, Aoz 2004 W= &
2l BITE “Nothing in this Treaty shall be construed”o]gtil s}o] =A% 3} &=
Qtr ol FA-HF, Ab=re] A4A Qg o]ele] BT Fo| B Zrie] FHA

bl st gk

Rl

_

[ex

A2A- GATT AXXZE +9

o] 7t EAFASHE gy, AR ZAEAFAESS GATT AXX
] 9 -
=N R

A XX[#,90) GATS AXIVZE,9) HE= TRIPs A|73%98)Z AAA| 7= 4
o

7F A9

2003 7y} =9 BIT A|10% 13008 GATT AXXZFe Hluls] HH,
z3e Ao FAetH e RS o Utk AA, GATT AXXx¢F vhzbrbA|
= vt 29 BIT A0x= F&& 7 AL, o] FEod= A7 = =
7kl ZA|7F Ao Aol AV ARt 4§l A} (arbitrary or unjustifiable
discrimination)’©] At} “9]74% A $H(disguised restriction)’ = T3 A= oY =
As grAst vk ©x gE Fo| Ak, A Ho|AY AH s F Q
2P S T2 e FAAE Ao R o]FojqA = oF Ha, A A
AT B oolye FAFAE GO R o] Foj A= <t Hrt o] gt
T GATTZF A&59& Jf&shal Qe

=
BITE Aol A ololAe slelvae BE 9 FA T&3n &

2o 8
9 rlo rir

BN
12 12

95) GATT(General Agreement on Tariffs and Trade, ¥Al|9} F o #3 AMPFA) AXXE %
T2 B =Y 5 A FE

96) GATT AXXI[F9] ZHLS B =Fo| RE A Fx

97) GATS(General Agreement on Trade in Services, A H]=F<9 #3F AP A) AXIVEZS Z&
2 2 =T 75 A FE

98) TRIPs(Agreement on Trade-related Aspects of Intellectual Property Rights, & 2] 4 2 4FA
FA) A732+= GATS AXXIZ9 5 A3t

99) A. Newcombe and L. Paradell, op. cit., at 500.

100) 22 2 =9 £5 AdA] &1 75,
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olgh= Aol 71 Aol

4, 2003 Ayt =2 BIT #1025 dAdZ2AE HE 5 Ae AR
A 7HAE HAskar e, ol AMrE % GATT ZﬂXXZ e & F
AE AMFEolth =, Ayt 29 BIT Al10%2 18 (a)&E GATT AXXZE (b)
3o, A0 1& bz AXXZE (d=zol, A1z 13 (c)zzt GATT AXXZ
(@&l &St Zol7t JATtH, 132 GATT AXXE (ga7F #dAd a7
(relating to test)y S AGstn A= A 2, A10x 1F ()& 5F Fi9
‘3 @ SH(necessary)’ o] 2= o] wjTo] A Qo] ofd Hed 8HUS A

AA

il

olelgr A §AMA wEol GATT AXXEE Ee4 WTO A9} 4
a7l el vz Agd £ Ae oAzt Al AR, ofd A
AR P FARR) G FAFAFA AE 6 glemmion
Fa % delrhio)

S dutdelxgorg F= A
oA g W o volrl, dHF OC}X}{P EAHAEL GATT AXXZE, GATS Al
XIVE E= ol £ EFE 2ofd dWFo2i L7 ot o]2fdh

¢ 2 Panama-Taiwan FTA®} China-New Zealand FTA”7} $JT}.103)

A3d ARA 2] Ax 3

o B £3% IATAGA GATo] ozl J@ 2N A
71 9l sy 2Av A zadel Aol siFshE A 9o WEe 2
101) 20124 49 18 @A, AHUTtE FHE AVIHAY FAFAFTAES EF NAFTA &~

AL E o] At
102) Newcombe and Paradell> W= wlo)-9-¢F 22 A3 S 34 g 01*1 WTOH 3o HeE

Z=dstes o FAFEATA BARE T EEFS Holal AW, GATT AXXEA
o dubeolo} fAbR FHS Tl AgAel Agels GATT AIXXxe ¥el s
AE & s oA EHN Atk F73tE AL Newcombe and L. Paradell, op. cit, at
504-505.

103) tivk-s}ibml FTA, A20.02Q)%, FE A=-53 FTA A200%.

O,



= Ao AL AYSHT & g d S APt

[e]
A gotok k= 2s Fal 7] wWEel o] ok sjEdta & 5 3

2003 d ¢1% 2d BIT A12X104)E o]d]d F3 £& o HolF 9
th ‘=g olgtE AlE ofdlol A3 %= 2Ed BITS o9xddS FAHr
A=l WAbmrol | Al WAooz AAFHola FElHoezr AHgH

2AE Aol GolA ATl ol web s,

223 Aol ol HIAPEA Q] WA o Aol felHor AHEE W

2003 Q1% ®d BIT o9jzxgdy 22 AAAA 2718 Fi Jde 4§
7b T, Yol AlAgt YAt FAFAHEI09Y o] FH T} T2 A
249 eSS Fa e AU g

Y- F BIT A19%1060) 9] &5 SHQlstiA, A kAt o 9 2%
o ME o] H 1 Ao 2 dexXel #EA A=Al FokskelE
of = i, Fall dlEz=X7F Aol Foku il tigh o F e 2,
Tl dfxzAe] HAH 2A e A, Bl oe]xzA o oigh zhere AW, o
3 olelxAe] Fr] e HAHS FHSlof s o)y gt HAH 972 9
QxAE WEdte dd A FEES SAA oy A7} e FA}
S Walstry] f1s HEAo] ofd o efxgge] Alfrol sEslE ol R e
A A FFAbar 7ke] AlE PA o= S o= el

104) 22 & =29 5 AdA &2 7he.

105) ob&llo] <183k Korea-Japan BIT <lolx= UXo] o] A3 UA7F FxFAHE]
Japan-Peru BIT, Japan-Columbia BIT, Japan-Laos BIT, Japan-Uzbekistan BIT %©°] %l s
Japan-Columbia BIT-> W™= 27t FAFAEAT FE TAAJA WHE7AE FAs L
UA &

106) 22 2 =9 F5 AdA] E17}b5.
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A4d ARG H 53

Z 3} (self-judging clause)Q! A of F-o tls|A = 53] of
ol 1 7t AdE AZIEAY o8 7] ICSID

=alE e BA1917]
ARES A 1 Eozh § Fwes Aoyt wp Stk Arlwuzge
B AT e xope] ojge] Aol T He FU T (FAY B

l:,'— k

delghal & 4 Q¥ <tE, 33, EAA 52 319 o] 9(essential or
supreme interests)”s e & Zlolgfal «(22g) A7y, AH

% g 7o olgornyiE B8
g ol 2 & Aot ol g ARG dEE FAFAHE ALY
o dexd W oty dF7]e] uHEAke] A3 FSK(Treaty on the
Non-Proliferation of Nuclear Weapons) #1105 18, GATT AXXIZ, =7 A ALAY
¥4 Z vl (Rome Statute of the International Criminal Court) A|723% 5©] 2
th108) 2] Aprjdexdto] oy wA okl At o= &Skl
olE FIAAALTY A= de =ETE UTH109) o} o A = o £]
3o AZ|AZAdd el ZEolA olE WAL = Aok "WAskaL 3l

A ge ASE WrolA m=elsag g,

m

-
>
N,
)
L
o,
9
ol
>,
i,
o,
o

o oft ki g
3

o]

Ay 7}y 3k(it considers necessary)” “d-9-oll o 9] 2+
2]
=

al
WEY 5 g, 2w 2364 WART Q9T

107) Ao, “2obde] Arjadzde] APHAAI A #ek AT op. cit, 579H; Susan
Rose-Ackerman and Benjamin Billa, "Treaties and National Security," New York University
Journal of International Law and Politics vol.40 (2008), at 437.

108) Athse, “ofde] A7z o] APHA el ek A7 op. cit, 55-56%;

109) A7 zgo] AFHoZ A7 ® AHoRZE ICT AMAR] Certain Questions of
Mutual Assistance in Criminal Matters *}71(Certain Questions of Mutual Assistance in Criminal
Matters (Djibouti v. France), Judgment, ICJ Reports 2008, 4 June 2008)°] It} o] Abzie]
@ QAT A Al Eokael ArlgEge] AAAFS el BH AT op. cir,
65-77 =
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WAyl glal o]k d QA&
et FAZF vkE o 2AE W
#H7F A 752 Q= A Aot} 110)

o
2
lo
utl
+
N
2
=2

olo] #3jA] Schill and BrieseS o] &3t &9 WX
A 7 ESHA AFEEa e AR TR YAZE drta A At 9l
=l A T2 A o A 0119416%1 YA A QL A7) dekzgo]HA F R

T2 51 de 49 T3 =511 b FAFAFE AN ez
il W’éﬁfﬂ&c ool 22 & ‘f’aoﬁ}—t— T71e] AFS FAT daydoe] 0= HA
st = ¢ S Aol ofd I =)= Fad WAH Ariddxddel

ol M= A7H AFH wle} Zol, ezl ARV S FASL 9]
A e dezgdE AVReH A4S A4T F A R} ofzaly
Ml BAL1Z As 239 AR A ch2de (oS A w 27

7} H9th o]5 ICSID A S HFe] - e F2
ol 23 E| L} BITOlA 9] o|ejzdQl AXFE £ =E9 5 AdA S%OJ 7}

ofr

A7} 3} = (it considers necessary)’©| 2F= &

o 3 ‘A=ro] @ etrial
293 QA ST A S % 4 AT Fu2e AL, vshol2dEy BIT
o TG xS FiL A= wm-EgH|of BITOA = USTRO] 7] tf&H
oA Wl vl melulo} BITe] sjde] mw «gAle] Wz ohm o]o)g
H3E3E Z2XE A4 A7) dgdAo| X5, GAlZEL A ato] o] IS5
J 2] A4 2 &1 Al(in good faith) 483 AS 7|t} 113) 21d USTRS AH7| &

110) S. Schill and R. Briese, "Djibouti v France: Self-Judging Clauses before the International Court
of Justice," Melbourne Journal of International Law vol.10 no.l (2009), at 93.

111) Schill and Briese, op. cit., at 94.

112) ©]#]%F o] 9] 232 Japan-Uzbekistan BIT, Japan-Colombia BIT 5 22 27+ F213 Aol A
oA E gl

113) “Measures to protect a Party's essential security interests are self-judging in nature, although
each Party would expect the provisions to be applied by the other in good faith.”
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A HE ICSIDS] o8] FTAFAFE114HE njat-of 23 EJY BIT AXIZE7}F
A7 ARG S 7T E o2 E Y] 4 st g =
AE= w79 A of Fe ufe}

A
g, o FAdoz ez, «d54 o
]

Continental Casualty & A F-= v]o-ol2 3 e} BIT AXIZSF 22 9
zge d9gxzAxE deste T7e] A H(margin of appreciation)S 3]
WaxstA gk, o] Z3be] Ar|AdAdS AA-sHA 2 A5 o] ezl 73|
=]

PR dlemAE APAAARRE AT AR o2t o]
Ll
N

I
s

= -
ZH5 g deboltt, offell A K= AAF o x3ke] Ar|aAdAd-S st et
L, SABATE AAs] ALY 2A7F Ao A olFoREAE HE
(good faith review)3t = 7] witel A7|dAddo] & APHAALE wiA| gtk
TA AYstA] &a oYt =8 E LG&KE TAIAHF7E e sk v glh1n)

add w2 E Y BIT AXIZR7F A7) Sgzx3dlo] old Ao
TAAARE S FFHA dFH= 2, Sempra F A

H
FS FAstATE. Sempra S ARG F-= Sempra v. Argentina FHA | Wg HAAA

do
(o
oty
rir
S
o
Bui o

oA, sl A3te] {2 (manifest excess pf powers)> QA <A T sy
& v=-ob 28l E U BIT AXIZS] A7jdddel gzt #de /s 1 9
=, AL9d3l= 5 25 A& A e T 2o Ar|Add S dAs =

114) CMS, op. cit.; LG&E op. cit.; Sempra op. cit.; Enron op. cit.; Continental Casualty op. cit.; S.
Schill and R. Breise, op. cit, notes 24, 25.

115) S. Schill and R Briese, op. cit. at 73.

116) Continental Casualty, op. cit., para. 187.

117) LG&E, op. cit, para. 214. 9714 LG&E TARAFE= H 7
H S FAskAARE, AL 18 = gl st ek, Al A €

a4 HEh

BIT AXIZ¢] #}7)
EE §lojof dtin
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ol AA o oF e, FARATE § 25 AEdUAE F 29 A7H
G S BASE I, HA B 27 A7|dgHo)x] &t} s ets o2 E L
7 s £ ade SFSHA delxAE dEedcAd dE AAAAL
(substantive review)7} lojof st=dl FATFHF= o]t HAALE -] LFUTH

= Ao

= Aolth s 1Ad] ol e e Sempra A A DI B FAL
2 2tk dusta Aa9se o 02 o F S g
olZAEL} BIT AXIZE A7dvzdon guaedd g3 ofta 27}
Mg sha A 2] wEel

m. A7) D4z AFHA AL 7154

SAFAF GG e xFo] ArjAdH LS EIFeta A Fael=
wekal & 27 AVIEaH AAS 7P 9leA FE mAs A9
A A AR e] o= AbHAAR] el =
Ags AAskoiop spAIRE, THA &

APHA AR o] el e] ARRAAIE HelE

2914 3
SR E B P 42 Sl Aemt A AaeETe o
2ol E BT ARAAS] AEE Ao guy PE aAA™, 1 9
o dslzgol] YA AAE FRUNE ARk Bk Aol At

A5d B4 % dwe] #4F 49

SAFAFE AL 5 o5 St A oS e dxqe
5ol EAst=T, o3 e} xH o Hdo] A ZAFA

Hgnoe] FAA i

118) Sempra Annulment, op. cit., paras. 126-127.

119) Az, “zepdel zAp7jdbatzde] APHAAZEEd w3k A op. cit, 63-64%; S.
Schill and R Briese, op. cit., at 80-81.

120) A2 3 JE 5Y EE BIT 20089 ol <l =< EL BIT% Ao EVHEY dF

=4
& o|F+= 9 A A (protocol)el]l W=l EH 2 HE oo 9-Ade E(activity)”=S Aot ¥
%"C’JEQ} FTFAAE ol FE FHMA A4 s e= BEg “41 $-(treatment less favorable)Z
AAAA  Feva  FASZ %03,  Germany-Israel  BIT, Germany-Afghanistan  BIT,
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o
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A6d A gz R wASdE F3

ATEE WAL ANLL FAL FAFAT AALA FAA-
2 BAFA Y Ao nRE WA £ o
s27) ARG de) AT FARIA HAHGR

2

Zol el A 3= BIT A18%123) o 9] 23] Wy ads Awni,
°of FHE ﬁxq(resolutlon)oi stgsla Qi =4 oleld It
e} TR A ol FEEojoF stH, AA o] A
T Rlol Ay Awista e FAHAAhS FAS S FAA 7L
_]

ot
fo rlo

ot _Icllﬂ Hn H
i

ue A

EE AGEE WS AT dojok k. 53 A WA
| 2L WA FRAE] F Sl B Ao nalvh

Mo S XN g N
mlo_l-uéﬁ

£ N
o

A7 2 ¢ =] He ¥

H of=ZdlE el AAS 79 #-S A ICSIDO A #HAo] ¥ AR
Total AtA1290 A 9 A G-=Q1 o=l U7t FrAbAbdol A & W

Germany-Bahrain BIT, Germany-Chile BIT 5 ©] ©]# g 44 & w21 gl

121) 252 2 =59 55 Aol 22 75

122) o}l <A&3F Mexico-Sweden BIT 94 o = exico-Austria BIT, Mexico-Finland BIT,
Mexico-Netherland BIT 5°] ©]&]3t o &] 28-S E%L ]'J_’— AT}

123) 25 B =R B2 AdA 9 75



ChE A2 AL S wh otk o] AZelA AER YAz FAGL e of
salEt A7) Be vk 9 Zgreolzaley BITAE, o @4
e dezge AN A ek ool we ofZAE L o] AHolA el

AAow mprolz et BIT Ak 38192 985 Ak

A}
‘%L(escape clause)ii«] ‘3%‘% ‘%% shal vkl st

ES Ax
aAm 8 zBol A AokEe Aol £ opE 4+ gx AerEe 7
FzA Aol st AL WAL e W oy, 1F £AE
Aealala olthn AAsn ek od dal LA Tomle $ £
L %wv%aw W] g Adel Qe A%, olew AYe
sheal] §18 Aolghan FAe ATk

= of=dlE e F4S wiHstWA, VCLT #131%
Ao Ao wel Ziool23NE Y BIT A5% 38 Al o] =&
2 vF-ol2 &l El Y BIT AXIZ9 22 ooz (s AAHF = “non-precluded
measures’ .= F )0 & F gltta A WEG © yolrt FARAHR=
A A4 W] AL el (economic emergency)9t =714 H] A} El(national emergency)E
TEotHA, Asx 332 AA-AQBEE) SOl g EAol s Ae&dH
UL, BAA BIGALE S A A BGALE 7 dojd Aol vk A A A H
FAR O = A g oAA7F dvkar B gkrh g vzﬂl’&;ﬁ ]

o &AL “x7FA nALE oL A B E o] ol of=dl
TAA 2o AyFolil As5xE 3782 o]y xAE AIststa X
Ut mpA o2 FABAFTE o] 2FE FAFATO] A EE
=9 Tzt Al ol gk [F3 o] HAfo] o] FolxA Aol Aol FAlE

&8 st A A& 5= Aolgkal XA 5k3] 129

1o

(]
m
ofy
o 4 g

124) Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on Liability, 27
December 2010.

125) 2E2 & =i 75 AdA &4 75

126) Ibid., para. 226.

127) Ibid.

128) Ibid., para. 227.

129) Ibid., para. 228.
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Total A1 A7l WH A3 1d ¥, Impregilo AF3113002] 3%
. Impregilo Azl A& ¥ = FARE FAFAHQJ] o]E g of-of
AAl ZEfi-ol 2 E L BIT wRR7HAIZ o 9jx3s Fi A L%El AL
ob=lE v xS d&sts Aol Zex-ot=3dlEY BIT Al5% 33
I AR 2l ojg g ot-ol2RIE| Y BIT Al4xE 983t Ut old o
3l Impregilo AV12] S A AAF-= Total Abz1e] F Ao+ 5 3]
o] AAL717F =7FA vl ALE o] Wk B A7 A
4 Aazzt 4849 & Advha BUAARY, Total A2 TARAF-9 vF7EA]
& o] o] ooz dfFstA Fertal A& WHthnh =

lm O_l_4
ol‘ﬁﬁ
<
o]

e
—

il

W
o
il
)

X

AR FARARE @ A § ot ojgelol-olZ e L BITY FALT
S zobg AT W T/ AR D olsh fARRE AbHE ¥l
ARA W, 7)ol #sle] o gt Abej7b s 2] F ARl Al oF7]]E & thgh
BT 9ol ¥ bg& Sd3 7A4S = 287 gltke Bl A= E9 9
Tota &) Al EF9)T)132)

a9 olZAE Y7 Hle 9oA] AFE AlAECqu o] A9 W=
A4 2 A8 (war and civil disturbance)’ 3 = AR O 2 Qg &4 (losses
due to war) Z&S Y83 AL ofUrhizd) ol=ZdE Y= Totl A 2
Impregilo A+7 o] Ao tFoA ALHAEQ BG Group Ple AH7A134), CMS A4,
Enron M7, LG&E A7 18] 3l Sempra APANA%E o] <A = 4~Q° 23S
o e]zgolgtal =3I E Aoty add oA7|H TA94A B AL BG Group
Ple AT o 9] x3o] fle d=-ol=dEu BITE <72 A7IH3NAL, 1 1
M2 AAAEL o9 xFo] gl nFol2 e} BITE <42 A7 5 ks
dolth, =, ol=dEHu= A4l dds woleta Aststr] 98 o=
=

o] AgEHALE A B £ 2IE FFHAY AL L F 9

130) Impregilo S.p.A. v. Argentine Republic, Award, ICSID Case No. ARB/07/17, 21 June 2011.

131) Ibid., para. 339.

132) Ibid., para. 340.

133) Newcombe and Paradell, op. cit., at 499.

134) BG Group Plc. v. Republic of Argentina, In proceedings pursuant to the Agreement Between
the Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the Republic of Argentina for the Promotion and Protection of Investments, and
the UNCITRAL Arbitration Rules, Final Award, 24 December 2007.

_36_



&5 BITA o 9lzgol gl Afolw 1

Go Age P4 FPYA AE ohrh oA A5 AAE
s Metalpar AFAB901 A 2 el-oL 24 E]

5

|9l 2alo] Qoo E BEa o Foko| Ao <A L
55

FARAREL A4 2
-

nE
= 7R e AoE HI QIthi1d)

2
=
e
fz
2
ftlo
ol
kN
Ql',
o
J
"
o 4
)
~
Rl
oSy
v
L
il
e
uj
£
rr

Total A3} Impregilo AHol A WA og xyds A& Fo] A9
ZEES d&3ta A, 1 ofe ZEA-ol2E Y BITS o|glol-ol2
et BIT7F o9 x3S 7L A @of 59 de] dgntoms g
Zhol Ql7] wiiEol oA = Zg ol ZREYUBIT ASx 335 Ho]EQ Z1o=
Bt ot=2dEJUIt Total AHAOA FHEE o]eh 22 A2 FAFAFEA &
H FAF A AR A o ] xFo] 3 H =] W] 2| st= vl wEet

ahtel Alelm o AT

135) Metalpar S.A. and Buen Aire S.A. v. Argentine Republic, ICSID Case No. ARB/03/5, Award, 6
June 2008

136) Total Award., op. cit., para. 230.

137) BG Group Plc., op. cit.

138) BG Group Plc., op. cit, para. 382; CMS, op. cit., para. 375; Sempra, op. cit., paras. 362-363;
Enron, op. cit., para. 397.

139) o elgh wetell A =] AL RE FARF FAFAAAN dqolxqFe Fau A B2 EF
b e AT FAPA ISD 23S AdsA fAva FRd ool def ¥



A5 delxzde dukd aA

ALY AAFY FF
L ™57 gtrold
TAFAG AL delxzdEol dejxAEs YT
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T
B3 Qe A FAE] 9A etk 18 el gl o]

o A g AlskaL

kA BES T ik o
AL Zp g o] oAb FollME AL BE ozl wkEH oz e
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il Sl ol @A 7F
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security clause) o2 W}2] 2] k31
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o
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a
>
ol
O
=l
¥,
rlr
Al
N
=
fu
=
H
)

g™ o] dH = Yulet=Add A= obF
A AL Fe7E o] FojA A 2 Aoty SAHE o] Abde wEW,
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security) = Ko} o]elg 913 H= Y AAS = FHo o3 A 3
A Htorh142) HZ of2dEUE AtiE Al7]E ICSID FTAlA A A

140) 471 &3 v F-olZFEIY BIT, 2012 w= =& BIT 3=,

141) "security". Oxford Dictionaries. April 2010. Oxford University Press. 05 June 2012
<http://oxforddictionaries.com/definition/security>.

142) o173 4 ¢tw o] Z7RIE WS gngitte P73 FHst e HAoE William
J. Moon, “Essential Security Interests in International Investment Agreements,” Journal of
International Economic Law vol.15 no.1 (2012), at 3; o] A%, “=7}etR o} o=l FxpfA|
o=l FAZAR AAY AsxE FHeR BT 2575 (2010).
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A FAFAG o AAlEiE)oldtal & 7 AT 55 Fd 38N F K(treaty
of friendship. commerce and navigation)] 314& =& ]
*H 2] 2} 2~ (International Court of Justice: ICIHoll A 71E w7} )=dl, Military and
Paramilitary Activities in and around Nicaragua *}71(©13} Nicaragua *}71)146)3}
Oil Platforms AF71147)0] Z17] o] T},

Nicaragua AA0A A=<l Ytebds wlso] Ao sl gk of
gAsol w=y Yrtggire] 5 FAEs] K (Treaty of  Friendship,
Commerce and Navigation between the United States of America and Nicaragua,
olsl m=-y7}et3} FCN Treaty) 149 wWhattial F=skel=d], ICI= vl=0]
Yrtelake] el AFEE AT g9 g ystekael e g3 FASAx
250l & 2o AXIXE 13739 @al-4] ArE fAntstdvta s
th149) 28 v ICT= ol#d w=re] fiwkaleEo] v=-ysiekdl FCN
Treaty®] o @] Z3<Ql AXXIZ1500] o]3] HGsdE AX|7 A+=AE HESS

v =7}k FCN Treaty A|XXI1ZE dd BITES d9zd3 v$ &
g wEg dha k. 100 <A a#a b ool HE e §ld) =
3t . Z2A7ol MEA = JUA AeHe] T ¢ dvha BHA, 4
okw olele] shdo] T pPdut W Adde Bysta A B
WG el dgel Hol gk A A FURe AL @ 5
7kel H4A QtE o] s Qs el HA #H HF9AE AL U=
dAdje] BITHE €2 wo-Y7tetd} FCN Treaty AXXIFE 54 drel 2

146) Military and Paramilitary Activities in und against Nicaragua (Nicaragua V. United States of

America), Judgment on Merits. ICJ Reports 1986, 27 June 1986, at /4.

147) Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, ICJ Reports
2003, 6 November 2003, at 161.

148) Signed at Managua, on 21 January 1956, entered into force on 24 May 1958, United Nations
Treaty Series, Vol. 367, 1-5224, p. 3 (1960), <http://treaties.un.org/Pages/showDetails.aspx?objid=08
00000280139d26>.

149) Military and Paramilitary, op. cit. paras. 253, 278-279.

150) 22 2 =9 5 AA &2l 75

151) Ibid., para. 224. 3}A T 128 FHL g A4S g AA AHE ICI= A&k YA &
o}
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A wE gele] AE A4 gE s As =]
Y7betkat FCN Treaty AXXIZ=9] o] g -4 wiZel ICI7F 471§ vhet 22

l
dae e 5 dgd AL = S

°|% Qil Platforms Ar71o| A o @]zl A FAE HFFo] w=-v7tetd
FCN Treaty?} ¥ At <1995 % =3 o]gh 3] -5 A A2 AA-GAHA
Aol #3k F°K1955 Treaty of Amity, Economic Relations and Consular
Rights between the United States and Iran, ©]3} W|=7-0]gF FCN Treaty)’152¢] A
XXZ o ] Zg13)e] 3l ICI+= Nicaragua AS &3t A, A=9] I
A PR 2ol Nicaragua A3 wRRIZEA R AR o] E ko] ®vkal K okal,
A R Jde] FHEA dEd A Ad Fx2skdvhis
Burke-White and Staden< ©] A Al FHZAJo} Wh(Persian Gulf) U] 3l Yl
of wal glo] olFolA= A w=o FEAQ <EA o] 9(reasonable
security interests)oll @t ICI7F A= AL A ICI7F s e
2 BAA olds FH SR oo T Aow = < 9laL, o]

7]
g} Tt FAMESY] Y o9l AX wrbel QtHo| JEFE WA ¢

A

o} A
= Yol dthiss) skA gk 3 1CI7F Oil Platforms AP0 A 2] & Q1 obx
& ooleds A bR o]t FoojEMA Agstd Al A= ool
o}
2l wo] o] Af =ZAE ZUES T4 A7 FEANS O #
g A H HAs BFEA 7 A EC] R EAoIAN7]
° gl Aoz iy HESH

152) <http://www.parstimes.com/law/iran_us_treaty.htmlo]| A T} 2= 7}5>,

153) £E& & =& ¥5 AdA el 75,

154) Oil Platforms, op. cit., para. 40.

155) W. W. Burke-White and A. Staden, op. cit., at 350-351.

156) Ibid., paras. 37, 41-42. °o]& d|9]Fzdde] ZA9f 71FIFS W oz 2 CMS Hx
998 e YA 2o,

157) Ibid., para.78.
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Lh of=dlEu AAI97] SAARIS S vkekd A bR

1100 SN ARG, AAZB] AAFEA D
Ade FhRu We 1 Roel sgdntn nE el dde
3
d

fx

o)

t}. S}XIUJ B Ao E 3 H7be] 54 dr
of thallr= ofz =eo] B Ela o]y 3 =%
WA7kA1e] AAA L] 71158) wiZo] ofZdErF Wk 715
okl dgS v Ay dElE vty F4s)

A TS A AR ol 1# 5} =] AT

BAAR71Y EAE AA

ol o] S eI 1°ﬂ 3&6 e FARAR ST AL gsta

T} .160)

)

S
S
[\

ﬂJ

oIE A 2T B

=
<
\
N
2
o,
Dol 2o 8o x o

¥o & (o rt =2

D cMms A+A

CMS AHA2 20010l ICSID FAF Al 335 0], 2005 59 1290
WHz Aozt 2007 99 250 Wz HALAAH)oZ FAE ] 9
o CMS A LG&E A3} Sempra A2 8o of23IE| L] H A9 7]

158) ol2@E U= A=r9 AAZLS TAA717] Al 1990dd] 2 1dA=12 e 2= B A
A (convertibility policy)E A& atATh o213 AL 1990d ] D7tAE o= IE|Y A2
AA 985 A of2dEHY FREE AF R &S DA Y v e
£ "o 3to] FFEOFE WS = T WS i A4 07 | FAAES FA] 5

Atk kAW 19984 HE ol Bl elAlofel 91897 nebd @rEie b Eehwe
9 A 5o A G194, 1eu wAREAE M s ss AAd S 32
EE 94T FEF BAGA e AFAAe] HFrjehs WP aow stel Yzw 3

ALA71E AA FHJdh(e] W-E2> IMF Independent Evaluation Office, The IMF and Argentina
1991-2001 (2004) at 8-162 A2l3k A<,

159) ofZ2 &l e b= 3o Were R 20021d 1€ 690l 7157 A8 (Public Emergency and Foreign
Exchange System Reform Law)& @H3te] 109 d &<t FXste gk nAHFEAE HAA S
I, GE 2 BAFHY Qe FFEorY AFE Hai=Z upidon, M2 &A= A

A ALA A Fol ABEGE AT 7EE AFTFAHLGLE, op. cit., para. 64).

160) o1 %5 f+AHeE A}@%ﬁl% Higo g ata e AISYdE Eretn FARERE] ¢
o]l o2 o], ZH ICSID T Al 28 TATBAHE 7P T4 7] WZolth FAAE X‘
H FAJE Adggite Aol =AY Mg & 54 5 duol7le AR oy H wi&

of ol=AE L AALNT] AAEdA e o] WA dqFAdo] Wolxle AF{rt TAT F 9l
o HE g EAgol oA o TAA L g A= w3 Hojxin

161) CMS, op. cit.

162) CMS Annulment, op. cit..
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A 7 ol dEE I e AR oln16)

CMS Al AR W FABAFE WFob= ALY BIT AXIE A
A7t AANNE AFHT QA WFHeE, FARGHe] B
o Wi BAe Boke W FU@ AANVE Fe) =gl WAZTE WA

@ olft fivtn wASRHhe) o FALOE waAw, B4H g o]
of Fukg AN HQ Frhetuabel Selol B I Az AAH A
g Aslse AoR oRATH, o AXIES I ETIHA o3

%_

o
ABA T BYErhies) FARGLE vl

S

=
BAR77F dub ARl E ey Q)
=¥ #AS}S] grave, severe & =
AXIZE 2 Aol A&atuiA, “Azt

5
B (total collapse) FEIe} TA7E = glaL, «olf 3k SAsHA AZ4e 8=,

fl
o
b
ot

dds FH)ol ot sl BITZF w3y drEt 448 €y i Hol, H]
‘4 AHEl (emergency) 9t 715 9\ HESkal QAth168) ShARE FAAA = AXI
zZof #HASA Azt 7P TS AFESHEA] A7 Y AT =
7EA A ZE A25xFe] I de] 81 F skl Azteta dukek 9)7)
(grave and imminent peril)’ ¥+ ThE20a 45t= A A4 o]x] HEslcta A
ZhgE ok Egk AZE 9170 e el d B E g B, ayde] wE
=7l f1siA = e SEpel MavkeE Ase] glojof st HE FAE

163) dlE E°] D. Desierto, “Necessity And “Supplementary Means Of Interpretation” for
Non-Precluded Measures in Bilateral Investment Treaties,” University of Pennsylvania Journal of
International Law vol.31 no.3 (2010), at 827.

164) Ibid., para. 360.

165) Ibid., para. 361.

166) Ibid., para. 362.

167) Ibid., paras. 354, 361.

168) Ibid., para. 354
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&l BaA QtE olo)s AR 3
ol5 HESA &ttt Eg HAALAAI T FARFT Wl Age] F4
(manifest excess of powers) o7& HESIHEA FTABAF7F AXIZ=eF 1153

g dold a1g Fu ge dAhow thE 2EYIE BTEL oE B

¢
;

CMS Aol dFAAAT A7 o - &2 =}
71 AR, Aolm £ Aol AFARFEAAN LA R o] F

A Mol AAE Egsa ek Ho

fols
ol
2
El
jliea
[ |
)
o
2
&2
X

-
I
12
o
2
_o#
O
=

@ LG&E A7

olx HxwAol A% F1o] Y LGRE AN AFART ] A%
AR olg A el dezdel AAT pAdA o = BES Y

.

o] Abell Aol FARAF-= v =-ol2FE Y BIT AXIZE 284S 73

169) CMS Annulment, op. cit.. para. 130.

170) Ibid., para. 135. 18Tt HA9A3 e dSATAH] AXIZ 9L AF9d FES FHae
A& ofyth A& dsle Aol iy AolAttd, ol# gk Ao #dte] FAAAES thA
A PAA N, ] ofufetar BebdEl AN AXIZE A8k 7] wjiEe]l Hugk A

gho] f-€ol AT WA 3 th(Ubid., paras. 135-136).

171) Sarah Hill Rogerson, “The 'Necessity Defense' and the Emerging Arbitral Conflict in its
Application to the U.S.-Argentina Bilateral Investment Treaty,” Law and Business Review of the
Americas, vol.13, no.3 (2007), at 559.

172) LG&E A1 el H2xF 7= daAage A7 2 A7 5ol os) daAgEe) o4+
Az FEE AZiEded, 3792 2008d 99 1996, re]a 9 72l 2008'd 129 24
ol A7IsEATE 2012d 59 34 @A & FAAS FoE AAUE FAE Al 9l
(http://icsid.worldbank.org®] & 3te] LG&KE A& HAsH Apzle] Wgdss e

A5,
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91719) 710g SAUOSEA, o /1% Fete] Avle wed AA NS o

o AAAH A A okl AAA dold FEE JZAT 9/E ol=
o) T

=
2AE AL dE AFH Ao

-

Elu ARE nxd a7k e =
skl Aotk E3 ol d Aeke Frell oA LG&KE TAEAZH

= oolzaE e AAg7e AAHAEL ANRAA, o AAT 9 F7}
o 9 AAE AdaE 97 AQEAE FAdoz AAn Yk

LG&KE TARAGH-2] ol gt ek Bgeh Aor HA oozt
A2 A= gshs el g ARkl FAFA o] o] efRbe] s Frobrbe A
AN, o=AEU7E AW g7k e el FAFATAA o 92
= AT F de A3E Edne A dukile] WM whebe AAbd
ZAoltt. a2t FAFASAA dezAE AT F A Ade FAHY 9
A Auw a2le dex2de] dEs ThAE Ael] witel, 91717 4o
IS SAGORA FAFA S Sl e Ak o]efef 28 E ERE 5
& Aol

173) LG&E, op. cit.. para. 205.

174) Ibid., para. 238.

175) Ibid., para. 226.

176) LG&E T AR F-= o 717ko] 2001d 12€ 19 20033 49 2647t 2 EAs 9l
t}(Ibid.).

177) Ibid., paras. 231, 237.

178) Ibid., paras., 231-237.
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Enron ZAMARE 944 oh2AE Y 97h A4e Aow pud
CMS TARHAZFY LGLKE TARAGF-ok= 2, Aaad F7-9 HEA of
2qE U} e A7k AR B ojolo] 9Rg NAA B Ao n
et ] Ao 2 WA Enron XA o=’ E e 91717 A7t
s o gelA] WA AEe] S F AL @AW, of A7 of
dEy A4S =P @5 4T BeA o]y} wple] Yrkm wA
Qrrhn FUHGLI B EAWILE ol @ 4o ahE YA o
5 of=dlEly AR7E AL Q7= shAIRE, 2" 9718 AAVE F

179) Enron, op. cit.. para. 331.

180) nbwl =Al A g3k sl qrwo] fxo] #ejA= w2 E Y BIT oA A6 thol A
A 9

181) Ibid., para. 333.

182) Ibid., para. 334.

183) Ibid., para. 306.
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S5 ATl AAeA Bk
B, 101593S 4837 9184 Enron
gk YES aste CMS FARAFTY
TAARFRY ¥ =2 F94 f7IE &7 ve As o T
Qa, ® @gel Ue ol2aAEte ALY Fo AL F shtol

=, Enron 2919319 2& WA, Enron SARZF= “ol=dE
AH7E AL EEeAA ALl Vles FHEUA H7IE BFAT] wlol

% 7 2

= A=
Fu o
wrke] &9 AL 98 Wtk TS wopEolx Tyt Aot

o] o] o]FAHY Enron A2 AT A B AL HAYI =
AXIZe; #ASNA oAH 7HR] S ok AA, Enron HAY3 = 2 A

A
oL

Ao FAFAFY AFdGs Al ol B4 olde =7k =
el Btk o2 dE L] el TxeA= St 2818 Enron F
2903 SARAT WAE Ju 2 fadd FAS 7R Qlate] o=l
Elutel A2 ofejo] g wok=Aoll k] Enron TAHAAZT7F AHE B
Tr(leave open)stATHHAA TABAGRI} ol dFE AT AL ol=FEY
o] 2A7F AFHEe] vE 2458 FFHA Fdths A stellA 2d A
o weltta Mg Eet.187)

EA, Enron TARGT= AR 33EGIA AXIEAG] “Rpare] P
Ql ¢Fi o]ole] e s 93 .. A 29} FUMAQ] Rt A2sEF] “=
7b7b Alzbetar wErgk 917)dl

WP FAb EE BQS) B3 9t A0E BaHty Shrkis o) F o
98 Mol e4E BEse AR AU D U4 GriuA

it

olo] that F7IE A 5 T}.189)

AA, FATEEAe ARG ae] agR AXIZd A4He AXIZ

184) Ibid., para. 307.

185) Enron Annulment, op. cit.. para. 353, subpara. (k).
186) Enron Annulment, op. cit.. para. 358.

187) Enron Annulment, op. cit.. para. 360.

188) Ibid., para. 403.

189) Ibid.
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190) Ibid., paras. 404-405.

191) Ibid., para. 405.

192) Ibid., para. 407.

193) LG&E TAHJAF- TAQJELS Tatiana B de Maekelt W5=(2]7%), Francisco Rezek AL,
Albert Jan van den Berg %=1, ©] oA Francisco Rezek FAME CMS SARAR, 1
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Continental Casualty At712 o EFS] o} =&l E|n} A9 7] #&

‘Ao o] M Fete] GATT AXXF9 ‘oA 8718 FF483t 3
U= AHolld 53] ouE 7hA o AARE, L 99 "MolA R oJulE 7hxin. o
At el AP EtolA e =oE AXIERS dFWHAEe] UEvde A
SIS AHE S FAAQ BITAHS oF f¥ts HAESIE Ao
A3+ AF.202) Continental Casualty & AB4F+= AX
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n) = BITAMY] o 9] Z38Fe m]=t 9o A o]Fojx|= Exprp Zrjetn 2

I FRle] Agekd-FAL FEow e o] FHH F Qv A
ole1dt Hel: HFEFod mek nula ¥ wk ol

o] Aulsrell Az 1A o] ¥o]208) P4 ¢k oloeo] FH LT S
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AMe gds gestdsAdE BF Foe d44 QbR o]e] JidES Q1A st

AT AFAT9 2 ol AHANRE BFA du olele mH)

205) Ibid., para. 175.
206) Ibid.

207) Ibid., para. 176.
208) Ibid., para. 177.
209) Ibid., para. 180.
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210) Ibid.

211) Ibid., para. 181.

212) Ibid., note 266. A=A E HAY F A= FAFAT] AFe AXIZ27E A7 AEH A
o o} Aetglol A4 Ek(bid).

213) Ibid., para. 181.

214) Continental Casualty Annulment., op. cit...

215) El Paso Energy, op. cit.. para. 611.
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216) Ibid., para. 665 =,

217) NAFTA #12102% (b)&.

218) 22 & =i H5 AdA &9l Jts

219) Metalclad, op. cit.. para. 98.

220) S.D. Myers, Inc. v. Government of Canada, In a NAFTA Arbitration under the UNCITRAL
Arbitration Rules, Partial Award, 13 November 2000.

221) Waste Management Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004.

222) olo] #g  AAg =2+ Allan Ingelson, Lincoln Mitchell and Christine Viney, “NAFTA
takings update the Glamis decision,” Journal of World Energy Law and Business, 2012, vol.5,
no.l, at 41-47.

223) Sanford E. Gaines, “Environmental Policy Implications of Investor-State Arbitration Under
NAFTA Chapter 11,” Third North American Symposium on Assessing the Environmental Effects
of Trade Research Paper, February 2006 at 5; Ibid. at 42. ©] 9} Th2 T oA o] ZFo] 37
of U@ weltk e FAnsET $4E 4 v AL dAsn dvks 9dE gt
(Madeline Stone, “NAFTA Article 1110: Environmental Friend or Foe?,” George Washington
International Law Review vol.15 (2002) at 767).
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1,623/ 9] FAFAEY T FATAHS T e =7 d%E WAst e =TS F
I e 2 2ME AHA AN 5.2%°] 233} t(Kathryn Gordon, and Joachim Pohl,
“Environmental Concerns in International Investment Agreements: a survey", OECD Working
Papers on International Investment, No. 2011/1, OECD Investment Division, 2011 at 8).

225) 2R B =29 FE AA 2 Tts

226) SHAIRE = Axb-EA =l AW EE AP BHoE v ridd gt
B el

227) United States-Standards for Reformulated and Conventional Gasoline(US-Gasoline), DS2/R(29
January 1996), DS2/AB/R(29 April 1996); United States-Import Prohibition of Certain Shrimp
and Shrimp Products(US-Shrimp), DS58/R(15 May 1998), DS58/AB/R(12 October 1998).

m{n UE‘J

fr

o

_55_



Fob dolgls B HHARE GHAAANOE R WS Tl
Fol HEE A(QES REUPo| e 3
Qe

el wARE @GS 1 AAY obF L el FAARL o R R
= Aol A=H2) UN 7| $wWshr] g ok
:L°ﬂ F&de REPANE F3ho] %/\‘7}11 HH% =

m\L
4
HU
(o
oty
(o
Al

1 At 9l
6& #ﬁo} QIth: el ol fFE UNFCCCSH FAEA@A0l 328 F o

ol @ Aol gleld Y TAEARAY el zee] AR BB o
GArgE FAH Adhd S92 2Xt AgsE & dE A7} AR
A, elA AFH AAW BANEE oAz Fu AL ooz =
2o} olg @ ojelg W 7ML B4 dndeE wrte sFus
#d 247 4938 5 Qvin FRED JEuB) ogd T wols

3

7 3

St 9ol A ohEalElte]l AANY] A AASNA 4FE AR

454 ohn o Fobel U BIA A R ohin AN APE

EFT 5 AW, olF ABES Tk £Y AAZ ANFA sholop s
% o) o

3218 AsA Ygrhs olfE FARATY FH A} AHE

228) US-Shrimp, DS58/AB/R, Ibid., para. 128.

229) Alexandre Kiss and Dinah Sheldon, Guide to International Environmental Law, Martinus
Nijhoff (2007) at 78.

230) Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. Federal Republic of
Germany, ICSID Case No. ARB/09/6. o] Al L FARE FE FHol HJxw 2I H
AS TABAGRIE Bl gl Q)

231) Lise Johnson, “International lnvestment Agreements and Climate Change: The Potential for
Investor-State Conflicts and Possible Strategies for Minimizing It,” Environmental Law Reporter
vol.39 no.11147 (2009).
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232) Daniel M. Firger and Michael B. Gerrard,

international investment law,”

and Policy 2010-11, Oxford University Press (2011) at 42-43.
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2 WT09 Al A7 o AALZS 3 Asho]r}0)

A ad hoc arbitration®| Al & F1 Philip Morris A1l A 37 5211
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Ak ole s 7hA el Qlstel ol wE g 2o SUHE AAE 5 Sl
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236) World Health Organization, WHO Framework Convention on Tobacco Control: Guidelines for
implementation of article 5.3, article 8, article 11, and article 13, World Health Organization,
(2010), at 55.

237) ¥E Y& http://www.comlaw.gov.au/Details/C2011A00148/Html/Text# Toc3096423820l 4 &
¢l 7hs.

238) 4§ W2 (Philip Morris)> 2 7l=S 7|wtew sk thea 719, 1714 ISDE
A7sta Je FAE v 29 2eso] zgAkgl BY B2 ol Alok(Philip Morris Asia)
ofth, Wy Welx obAob 5F ul @AW WY mex exsddelolds Al
HArskal o= A0l FAk9l A 2R ISDE A7lshaL v

239) TFARE Y 227k A 7]13 ISDl #3 A X E http://www.ag.gov.au/Internationallaw/P
ages/Investor-State-Arbitration---Tobacco-Plain-Packaging.aspx | A &7l aFaL )t}

240) WTO, “Ukraine files dispute against Australia,” 13 March 2012(http://www.wto.org/english/news
e/mewsl2 e/ds434rfc 13marl2 e.htm); WTO, “Honduras files dispute against Australia,” 4 April
2012(http://www.wto.org/english/news e/news12 e/ds435rfc 04aprl2 e.htm). ©]o] wtz} 27z} DS43
4, DS435°|gh= AP E7F Fo H AT

241) Australian Government, Response to the Notice of Arbitration, 21 December 2011, para. 38.
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242) Ibid., para. 40.

243) oY vds = 57 oA o, 4% B 9 kH, ¥
gubstgiths A3 mel oprlope] FFL ofg Zlow v wa 93
7 ¥ #8388 1xE Hsla Jd= HeZ Hrh wa ti(Tania Voon and Andrew
Mitchell, “Time to Quit? Assessing International Investment Claims Against Plain Tobacco
Packaging in Australia,” Journal of International Economic Law vol.14 no.3 (2011), at 35).

244) Australian Department of Foreign Affairs and Trade, Gillard Government Trade Policy
Statement: Trading our way to more jobs and prosperity, April 2011.

245) Ibid., p. 14.

246) Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal
Hermanos S.A. (Uruguay) v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7
(2012.06.15. &A AL F). of Ak FA] I TRIR] F-FHolrt o] TheAdo] e AL
2 97t w3 9 tH(Todd Weiler, “Philip Morris vs. Uruguay, An Analysis of Tobacco Control
Measures in the Context of International Investment Law,” Report #I for Physicians for a Smoke
Free Canada, 28 July 2010 at 37).
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Ty A48 A1Z FH265 (2007.06), 369; vhd o, Tm=Al A AW, , vrd AL (2012),

1794,

248) 123 & F-ASEAN Fx8A A17%, ZRol-Alx BIT A12%, -4 BIT Al6%
Sol Atk

249) 183k o 2 F-ASEAN FAEA A|17%, -4 BIT Al16%°] ATk
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FralRbd B Aol AL 3] 7} A kbR el {FA & fiA HIE APete
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of 1 BF9 Bk WIE fFmste] Hstel ik AdS AAstLA et A
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of oJA ZFA S =7t AA AyrE ZAOE st xEA AAAAE o &
st =, FxaA AAAATE A7 BAS GAsHA] Xe A A9
=7k = w1 A=A algdd Eolds AFH(E opr|shxl, olAle AEH
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sanction)S # & I Qqt}252) o]k FAHA A WE FAE= F
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250) 12 o2 ZrEuvol-Al 5 BIT Al122°] 9l

251) o] Ml #, “(The)UN's smart sanctions regime and its human rights implications,” T=7#| ¥ g} 3] =
ZF, Ased A3z T@ A122% (2011.0), 136,

252) o]2f 7k kAR A S o] FAA A o] WMt A AAd AHL Ibid., 137-1439 3
E

253) UN Security Council Sanctions Committee, Assets Freeze: Explanation of Terms, 30 December
2011<http://www.un.org/sc/committees/1267/pdf/EoT%20assets%201freeze%20-%20English.pdf, 2012

d 6¥ 159 HZHHE>, para. 2.
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and rules regulating public behaviour are observed and authority is obeyed)”E 5%
3t} 254) Ordero]l tdt &A= Jojalme]l Ao Lo o]u] F 3 (public)
Aol 3ol UARE, MELG S EE FF A (public order)ol gk &7t T
U] »oltl, UNCTAD7} w7Hsh A 2o waw 227 v xpd o] o
QAN+ BITO da FA =] odr}.25)

RETA
[¢}

AAehs el AFH huFIkkR Adat b e dude o
OECD+ °]& 7ldo] QFH(security)eh= A7/ del &3l shei/id o= B
9}1:}.256) T EAA TR EN =AY A7 232 V1EAE AF
& 4 e A F oavkkdRA ANRAE FASL L, ols AdE
= A7 =TRREeE e A Aldel dieE i) o7 e kb S
«rlo] Z&.F WMo Y EAM &4 58 %It APonA AF o
=9 0ﬂ54 B2, APyt PEg 7, Ayl 9stel Axw R f
W&l bbb olth2ss) wbd " A A
| SellA FAdEel HehEal ¢

FOH

254) "order". Oxford Dictionaries. April 2010. Oxford University Press. 05 June 2012
<http://oxforddictionaries.com/definition/order>.

255) UNCTAD, Most-Favored-Nation Treatment, UNCTAD Series on issues in international
investment agreements, United Nations publication (1999), at 15.

256) OECD, Security-related Terms in International Investment Law and in National Security
Strategies, Report (May 2009), at 5, 15<http://www.oecd.org/dataoecd/50/33/42701587.pdf>.

257) o213 ApE e tidvl= A o] o W & <http:/www.law.go.kr/engLsSc.do?menuld=0&subMenu
=5&query=%ED%97%8C%EB%B2%95#liBgcolor0>< =3jA 3¢l 7}53)c}.

258) @A AZA 1992.2.25, 89 7}104.
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FFAMNE o]H=Z 3 oz UL&LS Continental
Casualty A7 A o] Fo| 3]

1 up7h dek o] AbzdellAl H9e 54 QrE o
ololgt “T7IE o YYPoTHE HIFE=d HFRIMAS o] =3}
26 FFAAeH “Irle] AsE Feolds FEHAWE R =UE £4
gt dlel dae 2X 5 Setthoa FAEATh o dis] g of=2
dEUE F3AAM FAE ﬂ%oH 83 Ao s “FHAQ AW, ~Q,
ofe, Mz, F717te] 213 A 7 71Lx—1<ﬂ AA7E FUA L ARIE 57F
Eo] AAAR BAE AT v 2 Abdel FAWste] wu) kRl B
ol HAQ X5 EFsrhar yhubalglt)263)

{0

O

A7 o0 AUAA ko, SIE A4E ATE 39 429

1ol AlZbsteete AAA o7 ws-of=dl e BIT AXIZ9] 480
F-E wiAE oAl 2] A gkrh2e) = Txﬂ%@—,—t TEAATE W2 Sn] el A
T sle} Folojolal, ol ordre publicol dFsti= Tl BITE 23 Q1R 9

rir
>4

ft

O

259) AEA, AW 712, #EAE (2010), 94,

260) L¥ ti] GATS AXIVEE 25 594 338 A9 @1917} A3l o] 7R A el o]9] F &
o wiaiA Z’“O}ﬂ FEsl A f3del HMAS Agolnt 482
A=, o714 Feold A2 ofete] oo DLEl GATS AXIV £
ojuf IS deAFE gtASaL A k= Aotk

261) Continental Casualty, op. cit., para. 170

262) Ibid, para. 171.

263) Ibid., para. 172.

264) Ibid., para. 174.
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Ao WHA AME AHT

A= dutA Do =X 5ol AXixd st 269

A% 22 FFAN FIFAAT A7 nA e ApAEe] FAH ]
5 =oAL e olgde 499l 53

i)
>
lo
H
X oo

g A -qlol =4 st Aol ool TABAFTE Bk T

u Zhell= o Apolzt glo] HolA =tk AW Fele A
E AUAA dast Ao dElvr R of2dlEurt He dde] AuxA
o] A FAo #E fivy A A UEd Be Aol ¥ Y
3 Hlth

L ‘@#ALZ 9 o

‘I 8.7 (nexus requirement)’  William W. Burke-White®} Andreas von
Staden©] & & Z3}o] #a] =i YT =HA AL Y Lol =,
oFS SNkt w7be]l A7 Aol A st e d ATt TR E
HEAAS 7HA L dofof e AS A 7260 vms W PAIGE st

FAEEEs 2FE g2 FAFAEEES 7Y dexzA st o9
Fo] o 9ALf 7hel AA e 2 <F 8 SK(necessary)’ 0] EHE £l & Fal 9lal,
2 9o ‘@ F-¥(required),” A &3Fi=(directed to), '~ olF=E FHIX

S
(measures taken for the reasons of),” '~= <¢]3}(in the interests of) &< 89
A
=
A=}

BN

= ALgE 3 QlThae) o3 Tkd EHo] zolm i ol fE
oS ALfrol 7HA = Aol odnh AR 1Wslof Bxo] Wl FA
shoh wel wa g7] wEo|tha ool wALTI] of®A Abzie] A
FHol B 5 JEAE o= AAN7) ADSAA T

265) Ibid..

266) W. W. Burke-White and A. von Staden, op. cit., at 330.

267) Ibid. °|E % T &ol7F AMEE L e AbElE ILolA &2l T
268) Ibid.
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= #HA2AY3 7 va-ol2 A E Y BIT AIXIZAS] 2 3H(necessary for)’ &
DA A stA=AE Tt Ay gk

IL o}2J]E Y FAA7] ARE3 28y 87

_|_,
il
2

AEIE Az A7ld g FA5A4 AR Sl AXIEe 48
AAS 2= LG&E A3 Continental Casualty AF710] 131, v ]
, Enron A7, Sempra A1 SAIAGARE] AXIE v X &R A3}
ol eixvh. 1gfar 74 Hol B4 WXl El Paso ARl A=
A=A deldsel A FAFA=o] 7osA=A oNE
4o adso] HEHASS dAsAT. o5 AHd FTolA A
ARSI = AR ofE2HH AXIES A4S

213} Continental Casualty A} 0]3l, 53| Continental
Casualty AFA 2] AT F- = GATT AXXZAe DA a7d #3 WTO
AR E v ow

o
ro
o

ﬂ: F.L, l‘-?ﬂ

ol

N o i

d oz

2 =
a El-['u OJ.:

==

T
- (e} =7 =
AR Qe B4 Pety

1. LG&E A4

LG&E FAAARARE= AXIZS HE Eoj7t7]o] oA, AXIxe HEE
T OAE o]FolAof drhal Awstal Ak =, A WA AN FARA
= ol=ZdlEluge] Ado] AXIZANY BIE 98T 5 de Ao It
A5 AABIoJoF dta1, o]o] F WA "AA FARAHFE of2™E YT
A3 A 5] BITE fwbetal lgole Z78ka gadAe] #4 = 4
T QFH o]9le] B st ZXFEAE AAstolof sttt 3% T}269)

—|~
off

A o} LG&KE FAAARZANAE AXIZ} NFIEES A= A7
skld WA= AXIZRE Da3de] SE¥W(lex specialis)@ Rl QO HA
TABEA o AA 5 o} ZIE Ut AT %Mwa A
otR o]l HFE 4 Qe o] 7bA g wE F svbgta o
th270) o] e gk LG&KE sARAR AL A ol TAAAN

in

f
o,

mﬂ oZi
oxl O )
flo %@ &

P

269) LG&E, op. cit., para 205.
270) Ibid., paras. 239-242
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ool UM d Rt A5zl wlFo Fef v)ddes Y ¢ e
4 W (the only way)o]oof drh= A St Ao F4S v
stt= A, 24 of=dE st e Vs Elsks UWE A"E ¢
A= AFE 7P des s T Aol w2 ddsio 9
nE 7Y 53 AT = ok2dE Yt dasital oA FHI £AE
o o BAI hE F4HA FAVE 2 F A=A ta FFdEol of
T TAE AN A FEdva AFgoe e dadel i THAYS
el Al Fofeks E S Er1a AT

2. Continental Casualty AF713} 1o djgt v] 3t

(1) Continental Casualty AF712] GATT AXXZE ‘H QA 279 &4

T o]
T 39

Continental Casualty A71& T2 ol2dEY =& AA17] AMdE3+E
e FeA 939 HE AT 4 Fis Zofsta Ak 53] o]y
3 doA Ao HEE GATT AXXE FoA 249 14 9F= o F
ojx]ar  Ql=dl, 9A7|d=  Continental Casualty <AFZF-o] oAolqd
Giorgio Sacerdoti’} -+ WHeolu 474 WHE g v = A=272)0]ATh

= Aol A #EF Xt

GATT AXX= 24 & FolA wl=-ol2d e BIT AIXI=9t 53] 34 ]
& 2% Az Ad)z o)t O]* X2 “necessary to”ﬁ}% TTE T4
shal 1S ¥ olYgl, “necessary to”EF ol #eE sAl2 GATT AlA AR
Q1 US-Section 337 AF7213)0)| A F-E o]ol| &3t 714 & /\]-74 Q1 Brazil-Retreaded
Tyres AHZ12740l o] 27744 A @7} FH-8HA 4 o A= AEjo|th27)

271) Ibid., para.242.

272) Giorgio Sacerdoti W 2001d-20051,  20053-2009de] AV ww oAt
<http://www.wto.org/english/tratop e/dispu e/ab members descrp e.htm ZFZ>

273) United States-Section 337 of the Tariff Act of 1930, BISD 36S/345, Report of the Panel, 7
November 1989.

274)  Brazil-Measures Affecting Imports of Retreaded Tyres, WT/DS332/R, 12 June 2007
WT/DS332/AB/R, 17 December 2007

275) Thailand-Restrictions on importation of and internal taxes on cigarettes, BISD 37S/200, Report
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Continental Casualty & A5+ vl=r-ol2 31 ElY BIT A|XIZE 49 ‘2Q
> 81 HAE Sofrtrlel UA el #AAo) ALt = GATT AIXX
240 4o .S AYste AYdES FdsAY. S AR F= Korea-Beef

APAE Q1EstEA B o2 hEd = &7 SH(indispensable)’, 18] 31 thE

>

Zo = ‘7]9E 3S}i=(making a contribution to)’S Tl U= AHAHANA &
7haCell £ Tl bkl fiAlE e Ao w AWsta 9ltt2e) o]of TR AR
= B7HAS A= ofYAINE s Hodk A E e WHOoR P
& " (weighing and balancing)’©] o] HQ3sta, o] FAHANAE TA =
A7 AAAZI 22 eb= o] W TEX| S A T84, Fehe Aol
wAe] 2X7F 7ete AR, gal EAY 2A7F gAE A v A= AR
4 ggolebs 9259 Bk PaAckn Su vk Ao FAB
AHe ez Temrirt A g dvkal g R T stHA 2of
o %Li]ﬂﬂur = -AHHO}* 5= ﬂrL ZA7F EA/GH, EAY A= T
Ao =

= A ‘SP—E‘(reasonable available)’
o k2= 2] gt Oﬂﬂ}—ﬂ 25371‘7}7} —r:rLOPL o H’rfﬂ Hogyss @8

= Aolojop gtk kil Ql=H 279 o] de]xA] i
T7F Al REgEs 28T 7 U AZFE —1?*048&13}*‘5 g om] gk} 280

ll
on

O

Aot 22 A4S vt' S =2 Continental Casualty sAAAF= F2 ¢
oh2AE UL AAY] BAS S8 AF b xS0 AFe] "5A o
B o] BRSE 93] a3t XYt AAsHY =28 3t
2] ZA deide T GAR, S AA BITES utshx] ko

of the Panel adopted on 7 November 1990, United States-Standards for Reformulated and
Conventional ~Gasoline, WT/DS2; European Communities-Measures Affecting Asbestos and
Products Containing Asbestos, WT/DS135; Korea-Measures Affecting Imports of Fresh, Chilled
and Frozen Beef, WT/DS161; United States-Import Prohibition of Certain Shrimp and Shrimp
Products, WT/DS58 5. GATS AIXIVZ| #3+ A} O 2= United States-Measures Affecting
the Cross-Border Supply of Gambling and Betting Services, WT/DS285¢] 1t}

276) Continental Casualty, op. cit., para. 193.

277) Ibid., para. 194.

278) Ibid., para. 195.

279) Ibid.; United States — Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, WT/DS285/AB/R, 7 April 2005, para. 308.

280) Continental Casualty T A HAF= FAT paras. 199, 224014 o]H FHA| & 3.

281) Ibid., paras. 196-197.

_68_



A%E AAGS UFRA} BAY 27 ANAL FA EAFAEAS B
A chzAE U} BAlo 22 AP AART o2 Aol thE AL
sl BAlY AT Al HEAY T 4TS WS BAL » AW
2 A AT & A=A Bl F O AFAA AES e
AA ] Tl H A2 o2 EHYUIE 1) 2001 12€0] HIPH 2o+

5 Z(bank freeze), i) M A 3Fe] H7FAe), i) Vg g2 AW 74] oyl A=}
2 HAaw FAeE #HAa23HF AL, pesification), iv) ¥ T-¢1e] A3|ALE B
g AEwe Eold B ARFEAEY AxAS 3 Ao FA digte] A
i FEFE YA, Y Ml 7HA F FolA m A FE TR AN
’d %A (treasury bill, Letra del Tesoro, ¢f3 LETE)ol| #3t FEvto] a4 X
of ojaf WwolzoHtt. TAFAF-7F LETE] thafAn
, oF2AE UL 71EY S AEE T4

_I_4

& olfr

kgt Al71& ol=2RlE Ul AALVI7E A FAHENS Wit A, of=3l
Elurt dd oz QAgstlithe AT ZHA7F EHe] xR dA45] vt
U= d, 283 BITHS REE X3 v dgs 2718ts 2o H3
Hol Atk A w2y aud AR 9o e BEHELS FEA
ol tirEx e EAE BHEAo) fla, o3e YEHo= LETEY wA 7}
o ezl sFe F A=A ofFe HHAgo] e AowE BT

A #A HFAL of2FEYTL o xdd thE AAS Aot
Hrrdstel wlast S AdetA otk HAS Aol FAsk=d), o
3 Fo] ofZREIYTE $17]e Vst dthE AS Aol A A5 Ao]Y)

= don FARgRt A
Qe AAH wgEAEe
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282) Ibid., para. 221.
283) Ibid., para. 223.
284) Ibid.,
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(2) Continental Casualty A+719] GATT AXXZE ‘HaA 879 314
Edel Wik w

A ERleA delxd, Waudg, Hl=ds 5
Hl L zpdo A WTORHE S "wHHow AFstal 7= AW, Continental
Casualty AN A A WTOHZE dEZH oz =Ustal e Atds &34
2ttt 249 José Alvarez®} Tegan Brinke 159 =il
Casualty T ABAF-7F FAF FAPAY] E4 Fx1o
WTOW, 1 FolA 53] GATTY HAHL F99o AF3te S+
A FARAYN N2 WIoHHE TREA E9an Jde F4e A8

91} 285)

José Alvarez®} Tegan Brink> 159 =04 oA 71x # 2
Continental Casualty & AH{HAF-2] GATT AXXZE A =dS v|FAst Ak
A A, Continental Casualty = A BAAH= = Ho| sk nlaly FofF A31x 3
g (o)l 718 w=-olZ 3 E Y BIT #AXIZ9] s]4dd GATT AXXFE 117
kS HAUl GATT AXXZE7F #5439 dF o] ofbd & ol TAAAF
7F GATT AXXZEE v=r-of 23l L BITY iAol aefsiAl | =24 H|ef
of W3k o] 7|7t FfElo] Urt28e) =, Continental Casualty % A7 5
= Hl=-ol2dE Y BIT AXIZ7E W= o5 das] g dexgosy
Y, 283 v $EEEAs ot dex3dS GATT AXXEZFE At
2 frefsteha &= d28) ol wa-of 23 E| Y BIT A|XIZE¥ GATT AIXX
Zo] Aolgt qeAlFE 1 Ao R = Hm F-ol=dE Y BIT AXIE
Are] 42 errolol e 938 GATT AXXIZd A U3 2 =
o] 5 Ztapst A o|t}h288) AA| Continental Casualty AHAF= dd L g4
7177 g FeAd 23 e =dske dHel oA wm-ol=dlE Y
BIT AIXIZZ GATT AXXZE7} Fit(chapeau) ¢ £ w09 Aol=

285) Jos¢ Alvarez and T. Brink; "Revisiting the Necessity Defense: Continental Casualty v.
Argentina" Transnational Dispute Management 1n0.2012/3 (2012). 53| José Alvarez 15% CMS
A, Sempra A7 SOlA AHAJAEFY] AELIMR g wpst Qi)

286) Ibid., op. cit., at 18-21.

287) Continental Casualty, op. cit.,para. 192.

288) José Alvarez and Tegan Brink,, op. cit.,at 21-30.
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A3 = AW Aol HE TsHA] BUTE289) UA|, FABGFE= 1
AN AZ e Pt FAEA] BAEA] Z485)S) GATT
o mAGES) AFIE FeTA LRI A, B FAR AN =
2 @S AAEA A Few FARoT Eaugel Q45

|

S

= A 2, WTON A= =7+ & (state-centric)©] 31 A @ o] $JHFZ %] 2]
AA WA T3} Zo] FHEE 7HAL Utk AolE FARAT= 3
3o gJuk29n) 1 Thal José Alvarezﬂ— Tegan Brink2 = A F23 o] o=z
T HESE AAHAA vludFdF Has A AL FEsE S oY
T} 292)

A3d Z2AEET 7 A2 2739 =AU

n=-ol 2 e L BIT AXIEE =7HAd 2t A25x 23 (b)) ek 2ol o
xA HrEao] “gude] A x4 7]od 4 -9-(contributed to the
situation of necessity)” B3l =7}7F g3 dES & F glvkes AR 2
[75 HWAet JA @k 2"Eva st et old as A AT
T A=A EAE 5 A=, olel WA= Continental Casualty A9
AN AR 524 El Paso Energy Ao SARAT7F A2 & el AUk

rlo

Continental Casualty A+71%] FTAJAF-= vl=-ol=23HY BIT AXIZ<t
SN R A2z A 0L 4ds tEue AL Frew
299 = 7EAd 2Qt A25 2 (b)E7F W=r-o 2 lE Y BIT AlXIZ£9] )4
o9 Agel B 4 fltkw By Ak TeuA P FARERE
7HA 7HEA A E B3 vk A HA = A= 3 Bwo] BITE A 25k
deel A Aol Bwol tielf Hl-¢-E A< BlE ®Ql A3 Bxo] AT

.

fd
> i -{ﬂ _l

il ;2

289) Ibid., at 30-32.

290) Ibid., at 32-33.

291) Ibid., at 34-38.

292) Ibid., at 38.

293) Continental Casualty, op. cit., para. 167.
294) Ibid., para. 234.
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q gruolelg ARG A7HE PHOoR W AT HriTE, AT
< A3 AXIZE H&T 7 Avk29) F HA = BITS A GA=o] A=
of F4 ctrolool APE Ttsl=d 7 E AL oA tHolE B
b7 S EAY 2XE HsEA A, A ZAIE S ol Ed A E =F
a5t MEAS UE AAS AT 7 A Wi AXIxY dad .7
s FEahx EaThso
WA El Paso Energy AtZ19] TABAR= ool AFS 1-8381HAL29) W
o= FE Y BITE 9u2 #HakatA sh7] el zokdo] #3F vy &
o A31% 3%l wWeh hew 2e paMel A8E 4 gltha wakthdm A
A, 2AEEsT Zplo] Agad AS st FdstA Vs S
= AT AFyds AN RE ST 7 us Aol mAMAe] 9
ol =4, Akl AW GAAZE g de] 7ostdE A Awdde]
Ad 7 US> THTIEC AT W dukdHo|nt299) ol wet 71
W AES 2ASEAY Ao AAFH o 7o b o8] 71Fy o] ¥
&2 F fue Ao AXIZE M T F vkl BWHA El Paso Energy At
Aol TARAT= of=2dAE It AAS 7o dxd Hol Akl skt

A4d o xd e tha Y=Y Bt

El Paso Energy ALZ1olA FABAGF-= oz
I o] Fufstelvh. AA, FAe A=A 7F 4

295) Ibid., note 352.

296) Ibid., para. 234.

297) El Paso Energy A9 FTAAAFE7
Continental Casualty A2 SAFAGFE7L AA|
_9_74 5HH/\]- o]xq 61— :I’: oh;}]_ T_Lﬂi =3 %\
d4 rroloe 9FH S ﬂ&bﬂlﬂ®%~d%
B Holzd, AME o] ZHFA Abglell A e A
T glok= Blolth

298) El Paso Energy, op. cit., para. 624.

299) Ibid.
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300) LG&G AF719]

301) Ibid., para. 626
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9]

, T=AEAR, , op. cit, 238,
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A9l oAFe #AGlel, TEo] AMAA TAE et qrAs L dvke Hel
H o] BtS wf JuaAY g2 S50 djdatA gvtes A4S &4 F
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Holl & = A A A

= EATH A AME LY oA 75 ¥ (general customary international law)<]
oml 2 2ol= Ao R HQIT305) Ty whefe] ey =l (FY) FE

304) 7AA =& F5 B -5 BIT #Hx.

305) 713 $+ o2 Anthony D'Amato, “Treaties as a Source of General Rules of International Law,”
Harvard International Law Journal vol3 mno.l (1962); A.V. Lowe, “Do general rules of
international law exist?,” Review of International Studies vol.9 no.3 (July 1983), at 207-213. 3t
TAM A L3 = ool w3 H v ofo] ofA Zob dAel 1S wj BT FA A A
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(International Law Commission, Commentaries to the Draft Proposal on the Law of Treaties

[reproduced in Yearbook of the International Law Commission volll, 1966], at 247-248).
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20121 69 159 @A, ghwo] AW IARAR Q= FTA T 2&d A9 &
g3t ol @ FTAZE A #d A9 x2gs xgsta gex o587t [ 4] o
e g, BE FTAZE doj23e Fa dus As &+ o
[% 5] 3+=9] 2 a9 FTA a3 oxd 5

ol FTA 9 A of &) =3
-2 d FTA A20.2%
St 7FEE FTA A21.2%, A21.3%
3H-EFTA FTA E219 A A20%

e 3H-ASEAN FTA =294 A20%

k-9l %= CEPA A10.18%, &4 10-4, F54 10-t}
5-EU FTA A7.50%
-9 5 FTA AN241%, A242%
gk-1] FTA A232%

I 3-Z ¥ FTA #]20.23%310)

&-Ad FTAE @50l AAF 3 FTARA, 1 o] %o d=o] AZT FTA
o] YHE AAss JFS st vk AP FTAE A0l FAHHE
T AT, FRAEHE v AubAQl JAA- e gk o Qg A207<d
‘o o o] Aol Fa vk o7l AP A A FAHALY] o 23l & d e}
B AHE T g ASE A20.12(LWHE o)t A202%(F7) ¢bR)
7} 9tk o] Fol A GATT AIXXE 2 GATS AXIVEY U4 %3S =83
I e A201FzE FAHYHE 1 AEHNA wjAlsta o wepA of g
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FTAS} viZ7EA 2 A107d T E 9 W
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(1) 38t a9 x3te F4: GATS AXIVE #9

2718 vl R S 7FE 2 FTA A212%FE GATT AXXE 9 GATS Al
9l =) 312) E]J—X% o7 olgd "o g WTOTFHAS o
== 1 dE A FAMEHE 2 FEHYCdA ALss Aol
HbA Qo = Bpeta A 7FEE FTA #2123+ A28 vzl FA3H
% 3 Atk 2™ETha g4 7h

L2 FTA A21.2%+= GATS AXIVE HAE& F£83ta 9
(@)=, Ab)= = Xﬂ(c)i% =83t st
o]
a

T2 d GATS AXIVEE oefxxf |
Zo] Fie oAt «xpolA e HIstE o gl Ay
“914% Aol HolA e ofvdEtE AS qrAsta e=d, VR
FTA A212% % WAIH o2 GATS AXIVZY Az, Ab)e E Allc)a+S
T=838t3 Qo] GATS AXIVEY F&2 851
d 2g¢e F8 & Ade AA7F JA DY 53] US-Gambling A1e] &4
7178 EAEE Qe FX7F GATS AXIVES /MEA Alfole sido] 4
ARE el f1Rke] HThAL Hi= 93130 QlojA] ghA7FEE FTA Al21.2%

o

&34 %1 drke Hel BA B & Yk

%2,
>
o
~
o
S
o
o
4
ot
~
>
H
o
oft

A 7FEE FTA A212% 28 tai GATS AXIVE (5% =
T

e oo
pir{
S

i vl B2 e c¥FEYY BE wt ¥ #48 A9 Ba

312) Al212&7F Abgsta e AEE AL “GATS A4ZE[.]E [.] o @A TF= o o
FHo dF7F "ti(Article XIV of GATS [is] incorporated into and made part of this
Agreement)”©] T},

313) United States-Measures Affecting the Cross-Border Supply of Gambling and Betting Services,
WT/DS285/AB/R, 7 April 2005, para. 372.
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47 FE PEITL vhrhe] muk Aulsg] 2R FFL FeE T *

A 7FEE FTA #212Z%E GATS AIXIVE (b)EE &3t e v
FE T bEE Ee e AY-AAS HEsr] S8 ded 247
g d9xzAZ AL Atk olE GATT AIXXE ()39 Td3 FAHOR
A, AFARE A o] 2] A&l el WTO| A=l 3§49

R
FEe o] YYo] 2R P W WE w
=) =

2l S o) 22 FAE T k. o] 3L GATT #AIXXE (d)=$}
Y 5 A Jderh GATT AIXXE (d)E & ‘o] gAHo Z2id &3
AekA ke WE e 7409 #A el disi- ©|M] Korea-Beef Abzle] sid 7315

US-Gambling A7 2] sfdo]3te) g]413k vlrh QIThGATS AXIVEE ¢ yolr) |

E TrAska e, 7IRkEe] 2 A a9 Y] WA e A
H|=7|oke] Eolg)o] Tae] A (()F), AP A= Aelet Faet wEd )
1o AP Boel JiR1e 715 Bl rEe] HIFEES(()%), FH((i)E)o] LA o]
t} olEs WE £t 1A o GATT AXXZE ()32 dots vz

of

314) Ibid., para. 6.534.

315) Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161/R,
WT/DS169/R, 31 July 2000, para. 6.33.

316) United States-Gambling, op. cit., paras. 6.538-6.540.
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(3) #AlL

GATS AXIVZ ()%, (h)E % (0)& EF wAeHo=w deA a8 .
o da

T8kal At} US-Gambling A+ 9] &47] = GATS AXIVE] 7t
4 8318 sl ek doll ojA] Korea-Beef ARzl &A7]47F GATT #IXX

4ol B 1S ANtE U AEH 12 wse] HHaghI)

St A 7FEE FTA A21.3%+ -4 FTA #A|202%¢F 944 FES A9sf
d o)

a 7o Fdgoul vE AYs SR AedriE dnh

A2 g 27be] A AFGAlTe] W ERTE FAL Uk
F-Aell FTA #2022 232 Tx7F -2 FTA 91918/
AL Q= A% ) AT FTA A232 232 A
=

Mo rE A )

T, e AR AVMEE AR AMPder «Fad $4A VN4
A3 Aeads ore] AR Ar2RE g snAAe
k7] 915t HQstrhar Aparo] Hkshi= ZX|(a Party may take any action it
considers necessary to protect critical communications infrastructure from deliberate
attempts intended to disable or degrade such infrastructure)”318)% #|21.33¢] 3
o= Ao digk FE Felstdnh o] AS AtolH A S tiHlstr] f1g A
o7 Helth

M. 3-EFTA FTA A3 A A)20%319)

EFTA(European Free Trade Association, -9 A5

EEC(European Economic Community, 5 74 Al &5 2)A T EU| wHds

317) United States-Gambling, op. cit., para. 323.
318) T-AZIEE FTA #2107 HE" F /e A3
319) FAA 2E&2 H= B9 3-EFTA FTA T=.
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A+=dl, EFTAS 3|9 T =29 0|5 A3 olo]&es, ] 3|elFFER], ~
$] 2 wto] 2 Ao 7pdslar 9t S-EFTA FTA A3 AL A20%
of oe]xIgs F

SI-EFTA FTA A9
Atk A Aol= A
XﬂXIVJ%% AR B

A A20%E GATS AXIVZS GAE 22 zH31
21 SA N, F-EFTA FTA FAEA #202= GATS
T3l Aol o QAge d2lo g )

2. AR A

of
oy
ol
)
o
T
fols
i
rlr
o
o

ane #

S-EFTA FTA FAEA A20x 7159 £ GATS AXIVE ()9 &
Ak nl, ofo] wig A2 d-AJUFEE FTA 21]21.2101]/\1 At npol 72,
a4 3-AJFEE FTAZF WA A 02 GATS AXIVEE #8351 g 7
2 GATS®O Zt+ 5% HEo] F&3tal UAIRE, SHEFTA FTATE 1% A &7]
ol FEAAel gk A9 A o] 7hsstth. o|u FH-EFTA FTAYE i
v

TA RS AR T A @ BAE F5H ehHo|oolE =
d A E FFAAE diASIA A4S = e THeel 9
) AT =E T 150 A = A7
SEFTA FTA 5434 A20x UJs:= 993 Zai F 714 drAa=
2ol Azt e, A HA drlfel A-FE T 2B Y T
A7 #E o Ao AL GATS AXIVE (b)3 ¢t 5L b, o]o] tjst
A e A 7FEE FTA A21.2ZF0]A Aw st npel 2},

320) 9| WAoo ﬂXéZ—“. 749, TS-EFTA FTAS F2 W&, (2005.12), 619,
321) ¥-EFTA FTA TR Ao - EFTA FTAS] ARZ TAsT Qus HAE= Fxo A14%
of WA= o] gt}
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SH-EFTA FTA FAHA A20x thEe] £A2 GATS AXIVE ()&t &
A3k mf, olo thE AW e FAVIEE FTA A21.2ZFoA A3k vio} 2o}

ol 2gAsHA @= HE R A7 dAE 3L A &ok, o] 94

o x
g Ade gtz A 9k, SH-EFTA FTA S48 A A9x 184 A4
Stal & A -#AS xsd Tt xAE JE A3 FHA =

= shel &
HE 9 Ao g Aoz Bl

SE-EFTA FTA A8 A20x9] T2 GATT AXXZEU GATS AIXIVE
o] TR upR kAR o 927t rpe H ol AY AREE 4 ¢l Aoy
‘EE AT Frho] HojA = oy HT= AL qrAstal Ak ol¢f #H
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IV. 3-ASEAN FTA FXH A A20x E A)21%322)

solA FA4

R

3-ASEAN FTAY & 5709 Ao ® FAHo Qe 1
AE 7 Ao R A A EQTE323) $H-ASEAN FTA T2 A&

2@ (H20x)9k R dz2FH212)E Fa vk

e

L 2484 A20%
() sFste dlolxzde] F3: GATT AXXZ-GATS AXIVE &3 3

S-ASEAN FTA FA A #2022+ GATT AIXXZEe] 849 GATS A|XIV
%9 @47F EFH Y EH5S Holu Juk TFE GATT AIXXZE-GATS
AXIVESE rpR7 A 2 Fo A A A& Algtstes 238 71 3
CEY T2 7S UlA gtEE GATS AXIVES] Al@E WA ()&t oS
Ha, 52 vz, vtae utae Z2HzE GATT AXXE (b)E, (HhEe (9=t ol
SHrh

R

kv

@) AR AL

2 sokEe B3 H i%é"ﬂﬂ Aol Hag 174 TH7g skar %J—,

[e)
GATSY Z+= 59} 2 W89 Z 228 33dAY onZ gAsta Q)
T

S-ASEAN FTA FAEA A20% Yo = GATT AXXZE (b)) 9} GATS A
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(M. Ewing-Chow and G.R. Fischer, op. cit., at 9)

325) United States-Import Prohibition of Certain Shrimp and Shrimp Products, DSS58/AB/R, 6
November 1998, paras. 128-131.
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337) W.W. Burke-White, and A. von Staden, op. cit., at 352.
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A. von Staden, op. cit., at 353.

_98_



VIL 333 FTA A24.1% 9 A)24.23%339)

FTA A -7

[
=y
—
>

, -2 FTAS n7A| 2 FAHE QD A|9%
I HIR Y] o] dute & X IR 23S T vk agal ATt
X2 FTAS wparpr= o 9] z3Fel A24.1%A GATT AXXZ2}
GATS AXIVZE +&3dA =89 GATS AXIVEZS HE&w 9o Aod:
2EH = JoR 3 ). -3 F FTAS H7FtH 232l A

s
oy
i
w

—
Lo
£
LW
BN
o
o
ot
me
ob
o

242%+= 2012\ 1)
1. A24.1% L4 o 9
(1) siFst= oofx=gde] +9: GATS AXIVE #+9

GATS AXIVZE +&3ta Iz AT dF o ejx3qt
= SAVIEE FTASE €9, 95 FTA A24.1% 282 7
GATS AXIVZ HAES =83t Ut}

k-9 F FTA #24.1% 238 GATS AXIVE AFS #8351 7] i
of FFEEYe HE H FFAAMY FA, QAt-TE = AEe AW =E A
4ol HE WHE E£E 749 5 B, AAMe Fa-ASe 1Y, oS ThA
WA Z I deARE FA P 23 FEAAMY oux Algle] R A
ololo gt MAstar Fws] Aze PR SHHEY

9] M T FTAE A24.1% 28 28o|A Qzb5E T 229 Ay
T A7 B Ha3gk S x27F GATS AXIVE (b)) ZX[o 23
"o A4S Yok oo wEl - FTAE A24.1% 28 % o] HE9
AR 84S XFSA HZ AT O HEHSE 3 e fehdd
e RES dYAFE T 9lE $H-EFTA FTA, $H-ASEAN FTA, $H-Ql%

N

CEPA, ¢H-EU FTART &1}

339) TAA 27 -5 B F-dF FTA =

_99_



@) dALd % defe] g8 WAE AT A

39| F FTA A24.1% 23S GATS AXIVEZE U2 #8351 97 o
ol 7} A QA= T3] GATS AXIVES 5dg B4 L

[¢]
GATS AXIVZES] T HE3F dejxxe) d85 YAshs A4

v A242%% 20129 ©=r 2 BIT #1839} k1] FTA A|232%
LT # ooyt A242x YE= vS-ol=dlE Y BIT AXIxESE & ds)
olg g dlﬂiﬂsﬂ 7W Z1EAA AR rAEa e fFdd =71

£ o

Lo

(2) TAASL A oAb B BA

AT A% UEE FYPATO 2 AT £ Jx A
FAH Bohotnel f4 T fust AT B5H huolde HEE
Gtk Ed BE EEE cSAbfsh o9xxe] Adduew Be

- 100 -



VIIL -1 FTA A|23.23:340)

sh-t] FTAS] T} #=# 4
1178l A= 3 AA gl

2] ghar qlh

=
o

z2g A232zxE 5 @A FAHE A
5t o xz=ggEo] ok =
1. slgate e x=de +9

(1) =7k FAEES BAgste §3

ghn] FTA #1232% % 2012 vk 29 BIT A|18% ¢} -3 F #24.2% ¢}
YT ¥ ooty A242x Ys e mlF-ol 2l E Y BIT AIXIZS} 5 Y3t

@ Almay 23 39

J

A 7o el &3 of ¥ cEMe
R T AZ 2240 disir = 27t e] 1A
gt

= zao] TRA FAF 5 gl AAY, A232% YEE 0] FTA

A el A48&d 5 A= dodxdelxl ARt =& A= 2004 =
2d BIT9 20129 2d BITY 237 Hdsit) o2 o] gubd, 3skn

99 el 47 22 @Ysa
Qv 25 2% nn B8 sy Astel, PATel AUFCEA) EE A
DFAETFE L BAND wet AAE FALFANA A2322 HEE 9
Fohe A9, 7 A Adsts FARYY EE dde 1 o9 48
) =

S #AGn FAS At 25 22 st el golA T A4A ]

i}
of\

—

=3

) ke

o] glid|, uEARE o] A232% YA o2 EAFA A de
340) A A 2ELS B2 Bo| d.v] FTA #Fx.



o A7) seA

A232F% Y=z

ARG B3 ek Aze] g

2

ol &
CES LR

-
T

744 )

el
=

A

ki3

JA Ak

4
o
il

<n
0

<

%0

o)

—_—

<
4

N

“it  considers

g =7k7F A

9]

Y

=7F AR

A23.2x 4

FTA

31

=
=

]

necessary” S E3alal o] o €]

H

KeX
=

&

Faol glofA

alr
=

1=

TR

A7} o] Fo]Zthal Holok of 9

Al(in good faith) ©]o]

Vel o] A7}

23)

=
T

d

%

4 gk

k2|
15|

P7EA] 2 of )

Z
1l

CEPA H-Z£A] 10-t}<} =)

o A A A

1::
a

)

el

A A

=i}
=

2. A A

i
bl

il

EER T

Al e

o
T

5} b o]

3

3

2K

)

Y

#79 FATARAY 2T o

A34

L ezde #3 54

o FAFEAY

3}
GATS AXIV

R

™
o
.6U
23!

el

N

5 (2011.11), 319,

j o

FFAA-= 7k £ A HAASD), s 4% 2= ~d

FSHuFTA FA-EoF 55 (2008.04), 352,

CEESEY
) W,

341
342

- 102 -



d BIT9 o ¢

ol

~
;OO

of 9] %

A= ol

o
1

o) tjo e WA
w=2e] oA 7k Aok 99

6lol el sle] ot

-
3t

< Wes= [

25s

)

ks
“

bar AR o9

6]

-
It

[

=0
T
O™
TH

sk
O

1ol

GATS
AXIVE

O*
O**

GATT
A XXIx

GATT
A XX

,Dn.._ 50
G

2} 7]
=

O
X
O

CEPA
-EU FTA

i

BIT
7] FTA
FTA

=
=

-

]
-ASEAN
FTA
¥

)
yul

-EFTA FTA
-1l FTA

- =

o]
- =
°]

T
if-
T

°

T

°

¥

kel

¥

°

T

pe!
9

L
yud
L
L

ol A A<

)

X0

A

1 ofn
[md

F X
dodoT B
NN 2 o
s er e

U M

ok
kokck
A

Ar
oF

IL o 9] A}

)

(e}
A

-EU FTA7}

1

0
yul

CEPA %} 3

Folm

- 103 -

-ASEAN FTA°l3, 1 FHE&

1

k9
i



]

T @

el o 9 Ak

5}

b Al FAE A ooz

pud

71 2

it

[

ﬂéﬂ%@rﬁ Lﬁ_
< x| x| x| o | o] o] x| <o R B
o
e ™ o= 2
X x| x| x| o | ®|o| x| X T T N T 3
o ®O FO O} B TH oo
ﬂeaaiﬂiﬂ -
XX | X | O] O |O| O X | mﬂwrﬂjuﬂd
QT TN u
7Lﬂ k) ,HL
< ook T Y
| =]l % |o| o |o|lo]| x| X %%ME%Z_ -
NEOt HT_.T| _Ul_
T < Nej
]L_WwA Tm]_l
OU‘wF ~ P
Olx| % |o] O |o|o| x| Mo oo oy e M
n_Lui_.xﬂLﬁﬁo
:.ﬂc._mu,_ﬁat_da ol
olx| x |o] o |o|lo| x| ﬂ.ﬂzﬂd..ﬁ o
- . = o
T oy e 0w N
Mo B2 o P R c
— oo
EW&EEWTO_E o
X | x| X |o| o |o]Oo]| O] Qomﬁﬂﬂuw %o
X4 EDE R
u- = o oF Wk oa
| x| % | x| x |x|o|o|o g ¥ - MFE ~
N T i
olo| o | x| o |o| x| x]|x ﬂMH%wﬂrﬁwﬂ%
‘mo o file) ‘.:,._o
= = |< IV B =R T S : &%%%ﬂrg )
ool B S lo<m |7 | E T m T w M
A I P I A = IR M I Tooh T g o
mwEwHEREs<EwEnE wE wE e En

- 104 -



Fol @A GAb=e] a7t wet

o

jne
&

3

el

ﬂv.o

N

A9

-
T

6l vEbLt

8

o 7T

2

=

ol=RE} AA97] B A 2 st 2ol o9

.

—~
o

,mo
iz

ol
0SS

)l

—~
fIfe)

oF
S
)

—
fite)

any
NR

-1l FTA A|23

Eis

CEPA %A 10-ths}

e LI DES RS

KeR
T

2

o 2AE FAEAL RPN WA E

Joi - A =

=]
H O

]

*

7FA 27

=
=

Hapr1 2 247k Aok whebs AT

S

= =
s ¥

AEE A

- E
T

S, AAH o=

Al

=

=
=]

dlel 3l 4]

= 1-
TR

ol

s
N

- 105 -



}of of

°©

B

<)

g 74

O~

o
ol"f__‘
=

hyA

kel

HXA=

e

1] FTA®] ISD %

1

)
yal

102 3

A
=

%
o

o
=

]

o 3-8 o7

A wHE A7 w7

S

1ol

S

2]

ul
=

R

A 9o AFA ol A

il
I

=

3

S

=z}
1804 %) Ab

-

[e)

A W 3 9] F 2} A} o

o] 71

=
7o
Mo
Mo

!

T

)

FEoA A uke} 2ol Philip Morris Asia A2 HAY

A FAH Ao ISD

boh.

9/]

o
=

1

)
—_
fi%e)

R

el
ol

ﬂv.o

e
—_

S8 A}

9

bz

n) o} 2 3 E) L} BITO| 7]3)

Bo A ofZFE|L}e

ofp
;OO
To
K
NF
il

ol
4

3

I

.o} 2 3 E|L} BITO| 7]

3
=z}

1
R

T

i IS

=-o} 23 EjL} BIT

.Lmo

)
N

i
ol

4
&

-

jruze]

X

)
=
i

,.J%O

Nfo

7FA a1
- 106 -

=

o] -] BITE©] 49

b AR

R84

ke

1

o
pal

A

o)

i

o
1l

=N PR
whebA & A



gl stom AARNAY AGE BTl o9xde $e Wast Anm
SHATE R ok R ARl v 2u s1Ee) BITE] HeAE A
4e % o] 1

=
gEofo} & Floluh oln dls|xge o,
5o nEE EFHAN AAFAL A
EEREEESEE

P!
< WiAIA A OF & Aot}

ol
S

XA Aol @A FHdAE A

= St
th gk AA el Fdmvbd B oolye, H AuAS AT 9
APor SARS A540m WAL Utk E3 S5 Fujol A o] Fof
A= 9= A A F A (Inward Foreign Direct Investment: IFD)&= T2 Al 2, F
Fad, Au2g 5 2434 e FA0R oo mmy oA of %

o} 2] = 3¢ A A F A (Outward Foreign Direct Investment: OFDI)&= Al %<4, 34,
T 2 A, 58 2 R, AE-ds ¥ U]s Auayd 5 o Ak

o thal o] Fojar 9w 345 F A FDI aFr3o] I x}o]T}.346)

dob 2o B APFAT AAE BAES AN, T AR

4 gl o Ay Wel, @Fol FAFA ¥ Huct @7

4ol FAFA ool @ 5 U s 3%

TR FAAfol ATt ANEFS okl FA WAL, Hawe T

2 R Aol tol nY £ Quk AW olHW AT BE A WY @
o g

To] BAFAY HHTTe] AL W FHFE PAFHS QA Bk whebA

#Y g ASEFoR I} YU §H PAT B0} o5 4L F 9
=2 st o] Bsvin A4 m, ol o] #PL 2F1 Uk GATT

343) UNCTAD, World Investment Report 2012: Towards a New Generation of Investment Policies,
op. cit., at 140.

344) A A AAR, <2011 A A HF 2} 53, (2012.01), 2-3H.

345) AYFANE AREY, «gdFd | F2EA,” <http://www.ois.go.kr/portal/page? pageid=93,
721464& dad=portal& schema=PORTAL&p depsl=pds&p deps2=&section=business&expression=tab
le, 20129 6¥ 159 AM>

346) NFAAR, <SHvete] AAAPTEA #FE 5H L ANHS NEFLAR
(2012.04.02.), 2.

- 107 -



o

—_—

o
-

—_—

o

o

AXXZE = GATS AXIVY £3

o] GATT AXXIZE

o}&

7]:}—0

-EFTA FTAol A ¢} o] 3748 Fol 4

ki3

Zlo]aL,

)

el
frel

- 108 -



By
=
M
ot

m

O FHEd

P2

o

=, THAIYEES , 163, A2 AF9AF (2010)
, T Al A A, 9 AR (2012)
, THATEAE, , A 9rg AL (2012)

AsA, T 71Ed,, HEAE (2010)

s B T =

Ji'i
oE’L

9
ey 9

of

FErE
B, FATANG FA-FAE S Aol B AT ARG s}
kel A Abekel =i (2011)

oY
=

T, ‘e HOAERRHS APREAAL Ths Al @3 AT 0 2008
Certain Questions of Mutual Assistance in Criminal Matters 3242 F4 &
27 ITZAYes=%, #5448 A3E A A1155 (2009.12)

, A G gy BAFel R uFool2 3l E| U7 ICSID AMAS =
Aomg» Taxmers|=%, 554 A35 A A118% (2010.09)

ARls, “gh-ASEAN FTA FAd 4] Fa AHI S|4 AJAM T=A7
AHAT, A8A A1Z (2010.05)

oo TR SR AR

M
4%

, “S-EU FTA T3] 58 HA A4
A2010- 935 (2010.12)

AEQ, “=7F R FH0) o=l FAp qfAle] #Ik Od? o AFASY
of i £4& TR Maistal AAeke = (2009)

4

=
oflt

G FARAC @ FAnae Tode oexxr TEY
5 &4 A9 i (2010)

L

- 109 -



MAE, “FARGARY FAARRT L A7 &= X8k A
#H A5 A=A AT A18d Al1s (2011)

o] A", “(The)UN's smart sanctions regime and its human rights implications,”
oAl slsl =%, As6d #A|3E A #1223 (2011.09)

ol AW, “off AT SHAMER]) 22| o] FAFAH A dhojo] I mE” A

1 =

S ARAT; A48 A1E TH263 (2007.06)

, “H7RRbE el &=l Bt Al o=l FASIH AdH ASEE T
Aoz et 4575 (2010)

A 8-t o, V| FRist g Ay B FEEA) THAAAEAT,  AloH
A13 (2012.05)

NAARR, “Seee] AAATA 2hE 54 2 AL REFDAR

(2012.04.02)
W, TS| FTA Aok A5 (2008.04)
Feb=ro] &2 A A4, (2010.09)
QuEAGR, TEA-=71 BN AHZNISD), A4 S22 ~evk=; (2011.11)
TN A A HATY, FSHEFTA FTAS 2 W&, (2005.12)

, Tgh-9%= CEPA F2W-€, (2009.10)

(

AR AAT, <2011 = AHFA &

0;

F” (2012.01)

S0 9E % AR

it
>11:I

o

rok

w2 W (A8 1988.2.25] [A1W #1105, 1987.10.29, A 5-714]

ot

AZA 1992.2.25, 8931 7+104

- 110 -



Kiss, Alexandre and Dinah Sheldon, Guide to International Environmental Law,
Martinus Nijhoff (2007)

McLachlan, C., L Shore and M. Weiniger, International Investment Arbitration:
Substantive Principles, Oxford University Press (2007)

Newcombe, A. and L. Paradell, Law and Practice of Investment Treaties:
Standards of Treatment, Kluwer Law International (2009)

OECD, International Investment Perspectives 2007: Freedom of Investment in a
Changing World, OECD Publishing (2008)

Salacuse, J., The Law of Investment Treaties, Oxford University Press (2009)

Sauvant, Karl P. (ed.), Yearbook on International Investment Law and Policy
2010-11, Oxford University Press (2011)

Sornarajah, M, The International Law on Foreign Investment, 3 ed., Cambridge
University Press (2010)

Subedi, S., International Investment Law: Reconciling Policy and Principle, Hart
Publishing (2008)

Weiler, T.J. Grierson (ed.), Investment Treaty Arbitration and International Law,
JurisNet (2008)

=1 X~
==

o

Alvarez, Jos¢ E., “The Return of the State, Minnesota Journal of International
Law vol.20 no.2 (2011)

Alvarez, José E., and T. Brink; "Revisiting the Necessity Defense: Continental

Casualty v. Argentina" Transnational Dispute Management 10.2012/3
(2012)

- 111 -



Bottini, Gabriel, “Protection of Essential Interests in the BIT Era,” in T.J.
Grierson Weiler (ed.), Investment Treaty Arbitration and International Law,
JurisNet (2008)

Burke-White, W.W. and A. von Staden, “Investment Protection in Extraordinary
Times: The Interpretation and Application of Non-Precluded Measures
Provisions in Bilateral Investment Treaties,” Virginia Journal of
International Law vol.48 no.2 (2008)

D'Amato, Anthony, “Treaties as a Source of General Rules of International Law,”
Harvard International Law Journal vol.3 no.l (1962)

Desierto, D., “Necessity And “Supplementary Means Of Interpretation” for
Non-Precluded Measures in Bilateral Investment Treaties,” University of
Pennsylvania Journal of International Law vol.31 no.3 (2010)

Ewing-Chow, M. and G.R. Fischer, “ASEAN IIAs: Conserving Regulatory
Sovereignty while Promoting the Rule of Law?,” Transnational Dispute

Management vol.8, no.5 (December 2011)

Firger, Daniel M. and Michael B. Gerrard, “Harmonizing climate change policy
and international investment law,” in Karl P. Sauvant (ed.), Yearbook on
International Investment Law and Policy 2010-11, Oxford University Press
(2011)

Forji, Amin George, “Drawing the Right Lesson from ICSID Jurisprudence on the
Doctrine of Necessity,” Arbitration vol.76 (2010)

Gaines, Sanford E., “Environmental Policy Implications of Investor-State
Arbitration Under NAFTA Chapter 11,” Third North American Symposium
on Assessing the Environmental Effects of Trade Research Paper (February
20006)

Gallagher, Kevin P., “The New Vulture Culture: Sovereign debt restructuring and
trade and investment treaties,” Ideas Working Paper Series Paper
n0.02/2011 (2011)

Gordon, Kathryn and Joachim Pohl, “Environmental Concerns in International
Investment Agreements: a survey", OECD Working Papers on International
Investment 10.2011/1, OECD Investment Division (2011)

Ingelson, Allan, Lincoln Mitchell and Christine Viney, “NAFTA takings update the

- 12 -



Glamis decision,” Journal of World Energy Law and Business vol.5 no.l
(2012)

Johnson, Lise, “International Investment Agreements and Climate Change: The
Potential for Investor-State Conflicts and Possible Strategies for Minimizing
It,”  Environmental Law Reporter vol.39 no.11147 (2009)

Lowe, A.V., “Do general rules of international law exist?,” Review of International
Studies vol.9 no.3 (July 1983)

Luzi, Roberto Aguirre, “BITs & Economic Crises: Do States have carte blanche?,”
in TJ. Grierson Weiler (ed.), Investment Treaty Arbitration and
International Law, JurisNet (2008)

Mann, H., “Investment Agreements and the Regulatory State: Can Exception
Clauses Create a Safe Haven for Governments?,” Background Papers for
the Developing Country Investment Negotiators’ Forum (2007)

Moon, William J., “Essential Security Interests in International Investment
Agreements,” Journal of International Economic Law vol.15 no.l (2012)

Nolan, Michael D. and Frederic G. Sourgens, “The limits of discretion?
Self-judging emergency clauses in international investment agreements,” in
Karl P. Sauvant (ed.), Yearbook on International Investment Law & Policy
2010-2011, Oxford University Press (2011)

Ranjan, Prabhash, “Non-Precluded Measures in Indian International Investment
Agreements and India’s Regulatory Power as a Host Nation,” Asian
Journal of International Law vol.2 (2012)

Rogerson, Sarah Hill, “The 'Necessity Defense' and the Emerging Arbitral Conflict
in its Application to the U.S.-Argentina Bilateral Investment Treaty,” Law
and Business Review of the Americas vol.13 no.3 (2007)

Rose-Ackerman, Susan and Benjamin Billa, "Treaties and National Security," New
York University Journal of International Law and Politics vol.40 (2008)

Schill, Stephan and Robyn Briese, "Djibouti v France: Self-Judging Clauses before
the International Court of Justice," Melbourne Journal of International Law
vol.10 no.1 (2009)

Stone, Madeline “NAFTA Article 1110: Environmental Friend or Foe?,” George

- 113 -



Washington International Law Review vol.15 (2002)

Voon, Tania and Andrew Mitchell, “Time to Quit? Assessing International
Investment Claims Against Plain Tobacco Packaging in Australia,” Journal
of International Economic Law vol.14 no.3 (2011)

Weiler, Todd, “Philip Morris vs. Uruguay, An Analysis of Tobacco Control
Measures in the Context of International Investment Law,” Report #I for
Physicians for a Smoke Free Canada (28 July 2010)

Yannaca-Small, Katia, "Essential Security Interests under International Investment
Law" in OECD, International Investment Perspectives 2007: Freedom of
Investment in a Changing World, OECD Publishing (2008)

7] €

Australian Department of Foreign Affairs and Trade, Gillard Government Trade
Policy Statement: Trading our way to more jobs and prosperity, April
2011.

Australian Government, Response to the Notice of Arbitration, 21 December 2011

ICSID Secretariat, The ICSID Caseload - Statistics, Issue 2012-1 (2012) <http://ics
id.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=S
howDocument&CaseLoadStatistics=True&language=English31>

IMF Independent Evaluation Office, The IMF and Argentina 1991-2001 (2004)

OECD, Security-related Terms in International Investment Law and in National
Security Strategies, Report (May 2009)
<http://www.oecd.org/dataoecd/50/33/42701587.pdf>

Oxford Dictionaries, Oxford University Press (April 2010)
<http://oxforddictionaries.com>

UNCTAD, Most-Favored-Nation Treatment, UNCTAD Series on issues iIn
international investment agreements, United Nations Publications (1999)

, The Protection of National Security in IIAs, UNCTAD Series on

- 114 -



International Investment Policies for Development, United Nations

Publications (2009)

, World Investment Report 2012: Towards a New Generation of
Investment Policies, United Nations Publications (2012)

UN International Law Commission, Commentaries to the Draft Proposal on the
Law of Treaties, reproduced in Yearbook of the International Law

Commission 1966, Vol. II (1967)

, “Draft articles on Responsibility of States for

Internationally Wrongful Acts with commentaries,” Yearbook of the
International Law Commission 2001, vol. II, Part Two (February 2008)

UN Security Council Sanctions Committee, Assets Freeze: Explanation of Terms
(30 December 2011) <http://www.un.org/sc/committees/1267/pdf/EoT%20asse

ts%20freeze%20-%20English.pdf>

- 115 -



O aAd 5

SAFATA #7

BG Group Plc. v. Republic of Argentina, In proceedings pursuant to the
Agreement Between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Republic of
Argentina for the Promotion and Protection of Investments, and the
UNCITRAL Arbitration Rules, Final Award, 24 December 2007

CMS Gas Transmission Company v. Argentine Republic, 1CSID Case No.
ARB/01/8, Award, 12 May 2005; Decision on Application for Annulment,
21 August 2007

Continental Casualty Company v. Argentine Republic,, ICSID Case No ARB/03/9,
Award, 5 September 2008; Decision on the Application for Partial
Annulment, 16 September 2011

El Paso Energy International Company v. Argentine Republic, ICSID Case No.
ARB/03/15, Award, 31 October 2011

Enron Corporation and Ponderosa Assets LP v. Argentine Republic, ICSID Case
No ARB/01/3, Award, 22 May 2007; Decision on Application for
Annulment, 30 July 2010

Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Award, 21
June 2011

LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v.
Argentine Republic, ICSID Case No. ARB 02/1, Decision on Liability,
3 October 2006

Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1,
Award, 30 August 2000

Metalpar S.A. and Buen Aire S.A. v. Argentine Republic, 1CSID Case No.
ARB/03/5, Award, 6 June 2008

Methanex Corporation v. United States of America, In the Matter of An
Arbitration under Chapter 11 of the North American Free Trade Agreement

- 116 -



and the UNCITRAL Arbitration Rules, Final Award of the Tribunal on
Jurisdiction and Merits, 9 August 2005

Nykomb Synergetics Technology Holding AB v. Republic of Latvia, Arbitration
Institute of the Stockholm Chamber of Commerce in accordance with the
Energy Charter Treaty, Award, 16 December 2003

Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland)
and Abal Hermanos S.A. (Uruguay) v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7 (pending)

Philip Morris Asia v. Commonwealth of Australia, Pursuant to Article 10 of the
Agreement Between the Government of Hong Kong and the Government
of Australia for the Promotion and Protection of Investments and Article 3
of the Arbitration Rules of the United Commission on International Trade
Law 2010 (pending)

Saluka Investments B.V. v. Czech Republic, The Matter of an Arbitration under the
UNCITRAL Arbitration Rules 1976, Partial Award, 17 March 2006

S.D. Myers, Inc. v. Government of Canada, In a NAFTA Arbitration under the
UNCITRAL Arbitration Rules, Partial Award, 13 November 2000

Sempra Energy International v Argentine Republic, ICSID Case No ARB/02/16,
Award, 18 September 2007; Annulment of the Award, 10 June 2010

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case
No. ARB(AF)/00/2, Award, 29 May 2003

Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on
Liability, 27 December 2010

Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. Federal
Republic of Germany, ICSID Case No. ARB/09/6, Award, 11 March 2011

Waste Management Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, Award, 30
April 2004

- 117 -



SAA RS HE

Australia-Certain Measures Concerning Trademarks and Other Plain Packaging
Requirements Applicable to Tobacco Products and Packaging, DS434
(Complainant: Ukraine, 2012.07.04. & F2] %)

Australia-Certain Measures Concerning Trademarks and Other Plain Packaging
Requirements Applicable to Tobacco Products and Packaging, DS435
(Complainant: Honduras, 2012.07.04. & &2 %)

Brazil-Measures Affecting Imports of Retreaded Tyres, WT/DS332/R, 12 June
2007; WT/DS332/AB/R, 17 December 2007

Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France),
Judgment, ICJ Reports 2008, 4 June 2008

Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997, 25
September 1997

Korea-Measures — Affecting Imports of Fresh, Chilled and Frozen Beef,
WT/DS161/R,  WT/DS169/R, 31  July 2000; WT/DS161/AB//R,
WT/DS169/AB//R, 11 December 2000

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, ICJ Reports 2004, 9 July 2004

Military and Paramilitary Activities in und against Nicaragua (Nicaragua V.
United States of America), Judgment on Merits. ICJ Reports 1986, 27 June
1986

Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment,
ICJ Reports 2003, 6 November 2003

United States-Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/R, 15 May 1998; DS58/AB/R, 6 November 1998

United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, WT/DS285/R, 10 November 2004; WT/DS285/AB/R, 7
April 2005

United States-Section 337 of the Tariff Act of 1930, BISD 36S/345, Report of the
Panel, 7 November 1989

United States-Standards for Reformulated and Conventional Gasoline, DS2/R, 29
January 1996; DS2/AB/R, 29 April 1996

- 118 -



O #AzL 5

T A FAHA
(=7 =4 BIT)

i
e

29 BIT (German Model Treaty), 2008 <http:/italaw.com/documents/2008-G
ermanModelBIT.doc>

nl= X9 BIT (U.S. Model Bilateral Investment Treaty), 2004 <www.state.gov/do
cuments/organization/117601.pdf>

= 249 BIT (U.S. Model Bilateral Investment Treaty), 2012 <http://www.ustr.go
v/sites/default/files/BIT%20text%20for%20ACIEP%20Meecting.pdf>

1% = d BIT (Indian Model Text of BIPA), 2003, <http:/italaw.com/sites/default
/files/archive/ital 026.pdf>

iyttt =2 BIT (Canadian Model Bilateral Investment Treaty), 2004 <http://itala
w.com/documents/Canadian2004-FIPA-model-en.pdf>

(=7I¥ FTA)

A WE=-F= FTA (Free Trade Agreement between the Government of New Zea
land and the Government of the People’s Republic of China), 2008 <http://
rtais.wto.org/Ul/PublicShowRTAIDCard.aspx ?rtaid=664&lang=1&redirect=1>

tjqk-ulubvl FTA (Free Trade Agreement between the Republic of China and the
Republic of Panama), 2003 <http://rtais.wto.org/Ul/PublicShowRTAIDCard.as
px?rtaid=425&lang=1&redirect=1>

= -ASEAN 2137 (Agreement on Investment of the Framework Agreement o
n Comprehensive Economic Cooperation Between the People’s Republic of
China and the Association of Southeast Asian Nations), 2009 <http://tradein
services.mofcom.gov.cn/en/b/2009-08-15/76350.shtml>

NAFTA (North American Free Trade Agreement), 1992 <http://rtais.wto.org/Ul/Publ
icShowRTAIDCard.aspx?rtaid=122 &lang=1 &redirect=1>

- 19 -



(=7}¥ BIT)

nl oo}l 23l B} BIT (Treaty between United States Of America and the Argentine
Republic concerning the Reciprocal Encouragement and Protection of Investmen
t), 1991 <http://tcc.export.gov/Trade Agreements/All Trade Agreements/exp 0

00897.asp>

29 dl-A Al 5 BIT (Agreement Between the Government of the Kingdom of
Sweden and the Government of the United Mexican States Concerning the
Promotion  and  Reciprocal  Protection  of  Investments), 2001
<http://unctad.org/sections/dite/iia/docs/bits/mexico sweden.pdf>

29 =R 2] M2 BIT (Agreement between the Swiss Confederation and the Republic
of Mauritius on the Promotion and Reciprocal Protection of Investments), 1998
<http://unctad.org/sections/dite/iia/docs/bits/mauritius switzerland.pdf>

ol 23l E]1L}-Z g BIT (Tratado entre la Republica Argentina y la Republica de Ch
ile sobre promocion y proteccion reciproca de inversiones), 1991 <http://w
ww.sice.oas.org/BITS/ARGCH-1.ASP>

g =r-o} 2 & EJL} BIT (Agreement between the Government of the United Kingdom
of Great Britian and Northern Ireland and the Government of the Republic
of Argentina for the Promotion and Protection of Investments), 1990 <http:/
/www.sice.oas.org/Investment/BITSbyCountry/BITs/ARG_UK_ 1993.pdf>

olgg]ol-o} 23l EJL} BIT (Fra la Repubblica Italiana e la Repubblica Argentina
Sulla Promozione e Protezione Degli Investimenti), 1990
<http://unctad.org/sections/dite/iia/docs/bits/italy argentina it.pdf>

U E_ 75 BIT (Agreement between Japan and the Republic of Peru for the

Promotion,  Protection and  Liberalisation of Investment), 2008

<http://unctad.org/sections/dite/iia/docs/bits/japan peru.pdf>

ZrE ol 52 BIT (Agreement Between the Government of the Czech Republic
and the Government of the Kingdom of Cambodia for the Promotion and
Reciprocal  Protection of Investments), 2008  <http://unctad.org/sec-
tions/dite/iia/docs/bits/Czech_x _Cambodia Agreement.pdf>

g 71e]-2J Alo} BIT (Agreement Between the Government of the Republic of Hungary
and the Government of the Russian Federation for the Promotion and Reci
procal Protection of Investments), 1995 <http://unctad.org/sections/dite/iia/do
cs/bits/hungary russia.PDF>

- 120 -



xZef2ol 23l EJ L BIT (Agreement between the Republic of France and the Arge
ntine Republic for the Promotion and Reciprocal Protection of Investments),
1991 <http://unctad.org/sections/dite/iia/docs/bits/france argentina_fr.pdf>

of| 4 #] ¥ &%} (Energy Charter Treaty), 2080 UNTS 95; 34 ILM 360 (1995) <h
ttp://www.encharter.org/fileadmin/user upload/document/EN.pdf>

(AAF-G717 B8 £9F)

Ao} Ao #3 AWt (General Agreement on Tariffs and Trade), 55 UN
TS 194; 61 Stat. pt. 5; TIAS 1700, 1948 <http://www.wto.org/english/docs
e/legal e/gattd7 e.pdf>

FARAXN G2 AP (Agreement on Trade-related Aspects of Intellectual
Property Rights), 1869 UNTS 299; 33 ILM 1197 (1994) <http:/www.wt-
o.org/english/tratop e/trips_e/t agm0_e.htm>

Aul =5 A AUk A (General Agreement on Trade in Services), 1869
UNTS 183; 33 ILM 1167 (1994) <http://www.wto.org/eng-
lish/docs e/legal e/26-gats.pdf>

(L 9 =AxF)

AL gk 7] %<QF (Draft articles on Responsibility of States
for Internationally Wrongful Acts), Adopted by the International Law
Commission at its fifty-third session, 2001 <http://untreaty.un.org/ilc/texts/in-
struments/english/commentaries/9 6 2001.pdf>

vy sketst 3585382 (Treaty of Friendship, Commerce and
Navigation between the United States of America and Nicaragua), 1956
<http://treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280139d26>

ul=too] & 9-5 EAMeke| ZoF (Treaty of Amity, Economic Relations and Consular
Rights between the United States and Iran), 1955 <http://www.parstimes.co
m/law/iran _us_treaty.html>

ok 3 H] a3 2F(Vienna Convention on the Law of Treaties), UN Doc.
A/Conf.39/27: 1155 UNTS 331: 8 ILM 679 (1969): 63 AJIL 875 (1969)

<http://untreaty.un.org/ilc/texts/instruments/english/conventions/1 1 1969.pdf>

- 121 -



4
d

g A 7tE AEAEA Yo d9zF

L =71d 29 BITA A Y o ¢ %3

=7}

TEAE

del =%

Ao

2003

Article 10 General Exceptions

1. Subject to the requirement that such measures are not ap-
plied in a manner that would constitute arbitrary or un-
justifiable discrimination between investments or between in-
vestors, or a disguised restriction on international trade or in-
vestment, nothing in this Agreement shall be construed to pre-
vent a Party from adopting or enforcing measures necessary:
(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are
not inconsistent with the provisions of this Agreement; or

(c) for the conservation of living or non-living exhaustible
natural resources.

&
H

2003

Article 12 Applicable Laws

[...]

(2) Notwithstanding paragraph (1) of this Article nothing in
this Agreement precludes the host Contracting Party from tak-
ing action for the protection of its essential security interests
or in circumstances of extreme emergency in accordance with
its laws normally and reasonably applied on a non discrim-
inatory basis.

i
e

2008

Article 3 National and most-favoured-nation treatment

(1) Neither Contracting State shall in its territory subject in-
vestments owned or controlled by investors of the other
Contracting State to treatment less favourable than it accords to
investments of its own investors or to investments of investors
of any third State.

[...]

Measures that have to be taken for reasons of public security
and order shall not be deemed treatment less favourable within
the meaning of this Article.
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Article 18 Essential Security

Nothing in this Treaty shall be construed:
v = 2012 L] . . :
2. to preclude a Party from applying measures that it considers
necessary for the fulfillment of its obligations with respect to
the maintenance or restoration of international peace or se-
curity, or the protection of its own essential security interests.

oL ARE SAFAEARS Jx%

=% A2 LA} ool =%

Article XI

This Treaty shall not preclude the application by either
"] =-olZ3IE] | 1991.11.1 | Party of measures necessary for the maintenance of public
1 BIT 4 order, the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or se-
curity, or the Protection of its own essential security
interests.

Article 2102 National Security

1. Subject to Articles 607 (Energy - National Security
Measures) and 1018 (Government Procurement Exceptions),
nothing in this Agreement shall be construed:

(a) to require any Party to furnish or allow access to any
information the disclosure of which it determines to be
contrary to its essential security interests;

(b) to prevent any Party from taking any actions that it
1992.12.1 | considers necessary for the protection of its essential se-
7 curity interests

(i) relating to the traffic in arms, ammunition and im-
plements of war and to such traffic and transactions in
other goods, materials, services and technology under-
taken directly or indirectly for the purpose of supplying
a military or other security establishment,

(i1) taken in time of war or other emergency in inter-
national relations, or

(iii) relating to the implementation of national policies
or international agreements respecting the non-pro-

NAFTA
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liferation of nuclear weapons or other nuclear explosive
devices; or
(c) to prevent any Party from taking action in pursuance
of its obligations under the United Nations Charter for
the maintenance of international peace and security.

SRR
% ¥ (Energy
Charter
Treaty)

1994.12.1
7

Article 24 Exceptions37

(1) This Article shall not apply to Articles 12, 13 and 29.
(2) The provisions of this Treaty other than
(a) those referred to in paragraph (1); and
(b) with respect to subparagraph (i), Part III of the Treaty
shall not preclude any Contracting Party from adopting or
enforcing any measure
(1) necessary to protect human, animal or plant life or
health;
(i) essential to the acquisition or distribution of Energy
Materials and Products in conditions of short supply
arising from causes outside the control of that
Contracting Party, provided that any such measure shall
be consistent with the principles that
(A) all other Contracting Parties are entitled to an
equitable share of the international supply of such
Energy Materials and Products; and
(B) any such measure that is inconsistent with this
Treaty shall be discontinued as soon as the
conditions giving rise to it have ceased to exist; or
(iii)) designed to benefit Investors who are aboriginal
people or socially or economically disadvantaged
individuals or groups or their Investments and notified
to the Secretariat as such, provided that such measure
(A) has no significant impact on that Contracting
Party’s economy; and
(B) does not discriminate between Investors of any
other Contracting Party and Investors of that
Contracting Party not included among those for
whom the measure is intended,
provided that no such measure shall constitute a disguised
restriction on Economic Activity in the Energy Sector, or
arbitrary or unjustifiable discrimination between Contracting
Parties or between Investors or other interested persons of
Contracting Parties. Such measures shall be duly motivated
and shall not nullify or impair any benefit one or more
other Contracting Parties may reasonably expect under this
Treaty to an extent greater than is strictly necessary to the
stated end.
(3) The provisions of this Treaty other than those referred
to in paragraph (1) shall not be construed to prevent any
Contracting Party from taking any measure which it
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considers necessary:
(a) for the protection of its essential security interests
including those
(i) relating to the supply of Energy Materials and
Products to a military establishment; or
(ii)) taken in time of war, armed conflict or other
emergency in international relations;
(b) relating to the implementation of national policies
respecting the nonproliferation of nuclear weapons or
other nuclear explosive devices or needed to fulfil its
obligations under the Treaty on the Non-Proliferation of
Nuclear Weapons, the Nuclear Suppliers Guidelines, and
other international nuclear non-proliferation obligations or
understandings; or
(c) for the maintenance of public order.
Such measure shall not constitute a disguised restriction on
Transit.
(4) The provisions of this Treaty which accord most
favoured nation treatment shall not oblige any Contracting
Party to extend to the Investors of any other Contracting
Party any preferential treatment:
(a) resulting from its membership of a free-trade area or
customs union 38 or
(b) which is accorded by a bilateral or multilateral
agreement concerning economic co-operation between
states that were constituent parts of the former Union of
Soviet Socialist Republics pending the establishment of
their mutual economic relations on a definitive basis.

37 See Final Act of the European Energy Charter Conference,
Understandings, n. 15. with respect to Article 24,
p. 28 and note 44, p. 77.

Article 2 Promotion and Reciprocal Protection of
Investments

g 7kel-21 Al | 1995.03.0 | [...]

o} BIT 6 3. This Agreement shall not preclude the application of ei-
ther Contracting Party of measures, necessary for the main-
tenance of defence, national security and public order, pro-
tection of the environment, morality and public health.
Article 11 Other Rules and Specific Commitments

P P = []

IABH:J_E]H é998'11'2 (3) Nothing in this Agreement shall be construed to pre-

# vent a Contracting Party from taking any action necessary
[--] for reasons of public health or the prevention of dis-
eases in animals and plants.

2~ 9 -9 A] | 2001.10.0 | Article 18 Exclusions
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51 BIT

The dispute settlement provisions of this Section shall not
apply to the resolutions adopted by a Contracting Party
which, in accordance with its legislation, and for national
security reasons, prohibit or restrict the acquisition by in-
vestors of the other Contracting Party of an investment in
the territory of the former Contracting Party, owned or
controlled by its nationals.

A 5-7FHE T

o} BIT

2008.05.1
2

Article 12 Essential Security Interests

1. Nothing in this Agreement shal be construed to prevent
any Contracting Party from taking any actions that it con-
siders necessary for the prevention of its essential security
interests,

(a) relating to criminal or penal offences;

(b) relating to traffic in arms, ammunition and implements
of war and transactions in other goods, materials, services
and technology undertaken directly or indirectly for the
purpose of supplying a military or other security estab-
lishment;

(c) taken in time of war or other emergency in interna-
tional relations, or

(d) relating to the implementation of national policies or
international agreements respecting the non-proliferation of
nuclear weapons or other nuclear explosive devices or

(e) in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace
and security.

2. A Contracting Party's essential security interests may in-
clude interests deriving from its membership in a customs,
economic or monetary union, a common market or a free
trade area.

qrUE
i
=,

2008.11.2
1

Article 19 General and Security Exceptions

1. Subject to the requirement that such measures are not
applied in a manner which would constitute a means of ar-
bitrary or unjustifiable discrimination against the other
Contracting Party, or a disguised restriction on investments
of investors of the other Contracting Party in the Area of
a Contracting Party, nothing in this Agreement other than
Article 14 shall be construed to prevent a Contracting
Party from adopting or enforcing measures:
(a) necessary to protect human, animal or plant life or
health;
(b) necessary to protect public morals or to maintain pub-
lic order;

Note: The public order exception may be invoked only
where a genuine and sufficiently serious threat is posed
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to one of the fundamental interests of society.
(c) necessary to secure compliance with the laws or regu-
lations which are not inconsistent with the provisions of
this Agreement including those relating to:
(i) the prevention of deceptive and fraudulent practices
or to deal with the effects of a default on contract;
(i) the protection of the privacy of the individual in
relation to the processing and dissemination of personal
data and the protection of confidentiality of personal re-
cords and accounts; or
(iii) safety;
(d) which it considers necessaryy for the protection of its
essential security interests:
(i) taken in time of war, or armed conflict, or other
emergency in that Contracting Party or in international
relations; or
(i) relating to the implementation of national policies
or international agreements respecting the non-pro-
liferation of weapons;
(¢) in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace
and security; or
(f) imposed for the protection of national treasures of ar-
tistic, historic or archaeological value.
2. In cases where a Contracting Party takes any measure,
pursuant to paragraph 1, that does not conform with the
obligations under this Agreement other than Article 14, that
Contracting Party shall, prior to the entry into force of the
measure or as soon thereafter as possible, notify the other
Contracting Party of the following elements of the meas-
ure: (a) sector and sub-sector or matter; (b) obligation or
article in respect of the measure; (c) legal source of the
measure; (d) succinct description of the measure; and (e)
purpose of the measure.

= -ASEAN
FA84

2009.09.2
8

Article 17 Security Exceptions

Nothing in this Agreement shall be construed:
(a) to require any Party to furnish any information, the
disclosure of which it considers contrary to its essential
security interests; or
(b) to prevent any Party from taking any action which it
considers necessary for the protection of its essential se-
curity interests, including but not limited to:
(i) action relating to fissionable and fusionable materials
or the materials from which they derived,
(i) action relating to the traffic in arms, ammunition
and implements of war and to such traffic in other
goods and materials as is carried on directly or in-
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directly for the purpose of supplying a military estab-
lishment;
(iii) action taken so as to protect critical public infra-
structure from deliberate attempts intended to disable or
degrade such infrastructure;
(iv) action taken in time of war or other emergency in
domestic or international relations; or
(c) to prevent any Party from taking any action in pur-
suance of its obligations under the United Nations Charter
for the maintenance of international peace and security.

A LA s
Article XX
1. The present Treaty shall not preclude the application of
measures:
(a) regulating the importation or exportation of gold or
silver;
(b) relating to fissionable materials, the radio-active

1955.08.1 by-product§ thereof, or thg sources thereof;'

5 T (c) regulating the production of or traffic in arms ammu-
nition and implements of war, or traffic in other materials
carried on directly or indirectly for the purpose of supply-
ing a military establishment; and
(d) necessary to fulfill the obligations of a High
Contracting Party for the maintenance or restoration of in-
ternational peace and security, or necessary to protect its
essential security interests.

[...]

AXX12

The present treaty shall not preclude the application of
measures:

1956.01.2 | [...]

1 (c) regulating the production of or traffic in arms, ammu-

nition and implements of war, or traffic in other materials
carried on directly or indirectly for the purpose of supply-
ing a military establishment;

(d) necessary to fulfill the obligations of a Party for the
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maintenance or restoration of international peace and se-
curity, or necessary to protect its essential security
interests.

ERRES

BIT

1991.07.0
3

Article 5

[...]

3. Investors of either Contracting Party whose investments
have suffered losses as a result of war or any other armed
conflict, revolution, state of national emergency or uprising
in the territory or maritime zone of the other Contracting
Party shall be accorded by the latter Party treatment which
is no less favourable than that accorded to its own invest-
ors or to investors of the most-favoured nation.

NAFTA

1992.12.1
7

Article 1114 Environmental Measures

1. Nothing in this Chapter shall be construed to prevent a
Party from adopting, maintaining or enforcing any measure
otherwise consistent with this Chapter that it considers ap-
propriate to ensure that investment activity in its territory
is undertaken in a manner sensitive to environmental
concerns.

2. The Parties recognize that it is inappropriate to encour-
age investment by relaxing domestic health, safety or envi-
ronmental measures. Accordingly, a Party should not waive
or otherwise derogate from, or offer to waive or otherwise
derogate from, such measures as an encouragement for the
establishment, acquisition, expansion or retention in its ter-
ritory of an investment of an investor. If a Party considers
that another Party has offered such an encouragement, it
may request consultations with the other Party and the two
Parties shall consult with a view to avoiding any such
encouragement.
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Article XX General Exceptions

Subject to the requirement that such measures are not ap-
plied in a manner which would constitute a means of arbi-
trary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be con-
strued to prevent the adoption or enforcement by any con-
tracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or
health;

(c) relating to the importations or exportations of gold or
silver;

(d) necessary to secure compliance with laws or regu-
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lations which are not inconsistent with the provisions of
this Agreement, including those relating to customs en-
forcement, the enforcement of monopolies operated under
paragraph 4 of Article II and Article XVII, the protection
of patents, trade marks and copyrights, and the prevention
of deceptive practices;

(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of ar-
tistic, historic or archaeological value;

(g) relating to the conservation of exhaustible natural re-
sources if such measures are made effective in con-
junction with restrictions on domestic production or con-
sumption;

(h) undertaken in pursuance of obligations under any in-
tergovernmental commodity agreement which conforms to
criteria submitted to the CONTRACTING PARTIES and
not disapproved by them or which is itself so submitted
and not so disapproved;[footnote omitted]

(i) involving restrictions on exports of domestic materials
necessary to ensure essential quantities of such materials
to a domestic processing industry during periods when the
domestic price of such materials is held below the world
price as part of a governmental stabilization plan;
Provided that such restrictions shall not operate to in-
crease the exports of or the protection afforded to such
domestic industry, and shall not depart from the provi-
sions of this Agreement relating to non-discrimination;

(j) essential to the acquisition or distribution of products
in general or local short supply; Provided that any such
measures shall be consistent with the principle that all
contracting parties are entitled to an equitable share of
the international supply of such products, and that any
such measures, which are inconsistent with the other pro-
visions of the Agreement shall be discontinued as soon as
the conditions giving rise to them have ceased to exist.
The CONTRACTING PARTIES shall review the need for
this sub-paragraph not later than 30 June 1960.

Article XXI Security Exceptions

Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any in-
formation the disclosure of which it considers contrary to
its essential security interests; or
(b) to prevent any contracting party from taking any ac-
tion which it considers necessary for the protection of its
essential security interests
(i) relating to fissionable materials or the materials from
which they are derived,
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(i) relating to the traffic in arms, ammunition and im-
plements of war and to such traffic in other goods and
materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;
(iii) taken in time of war or other emergency in inter-
national relations; or
(c) to prevent any contracting party from taking any ac-
tion in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace
and security.
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Article XIV General Exceptions

Subject to the requirement that such measures are not ap-
plied in a manner which would constitute a means of arbi-
trary or unjustifiable discrimination between countries where
like conditions prevail, or a disguised restriction on trade
in services, nothing in this Agreement shall be construed
to prevent the adoption or enforcement by any Member of
measures:
(a) necessary to protect public morals or to maintain pub-
lic order:’
(b) necessary to protect human, animal or plant life or
health;
(c) necessary to secure compliance with laws or regu-
lations which are not inconsistent with the provisions of
this Agreement including those relating to:
(i) the prevention of deceptive and fraudulent practices
or to deal with the effects of a default on services
contracts;
(i) the protection of the privacy of individuals in rela-
tion to the processing and dissemination of personal da-
ta and the protection of confidentiality of individual re-
cords and accounts;
(iii) safety;
(d) inconsistent with Article XVII, provided that the dif-
ference in treatment is aimed at ensuring the equitable or
effective® imposition or collection of direct taxes in re-
spect of services or service suppliers of other Members;
(e) inconsistent with Article II, provided that the differ-
ence in treatment is the result of an agreement on the
avoidance of double taxation or provisions on the avoid-
ance of double taxation in any other international agree-
ment or arrangement by which the Member is bound.

5 The public order exception may be invoked only where a gen-
uine and sufficiently serious threat is posed to one of the funda-
mental interests of society.

6. Measures that are aimed at ensuring the equitable or effective
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imposition or collection of direct taxes include measures taken by
a Member under its taxation system which:

(i) apply to non-resident service suppliers in recognition of the
fact that the tax obligation of non-residents is determined with
respect to taxable items sourced or located in the Member's terri-
tory, or

(i) apply to non-residents in order to ensure the imposition or
collection of taxes in the Member's territory; or

(iii) apply to non-residents or residents in order to prevent the
avoidance or evasion of taxes, including compliance measures;
or

(iv) apply to consumers of services supplied in or from the terri-
tory of another Member in order to ensure the imposition or col-
lection of taxes on such consumers derived from sources in the
Member's territory; or

(v) distinguish service suppliers subject to tax on worldwide tax-
able items from other service suppliers, in recognition of the dif-
ference in the nature of the tax base between them; or

(vi) determine, allocate or apportion income, profit, gain, loss, de-
duction or credit of resident persons or branches, or between re-
lated persons or branches of the same person, in order to safe-
guard the Member's tax base.

Tax terms or concepts in paragraph (d) of Article XIV and in
this footnote are determined according to tax definitions and
concepts, or equivalent or similar definitions and concepts, under
the domestic law of the Member taking the measure.
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Article 25 Necessity

1. Necessity may not be invoked by a State as a ground
for precluding the wrongfulness of an act not in con-
formity with an international obligation of that State unless
the act:

(a) Is the only way for the State to safeguard an essen-
tial interest against a grave and imminent peril; and

(b) Does not seriously impair an essential interest of the
State or States towards which the obligation exists, or of
the international community as a whole.

2. In any case, necessity may not be invoked by a State
as a ground for precluding wrongfulness if:

(a) The international obligation in question excludes the
possibility of invoking necessity; or

(b) The State has contributed to the situation of necessity.
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Article 12 A 12 %
The provisions of the present Treaty shall | &= Z9F9] A FAH L A F=r7to] FEo]
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(a) take any measure which it considers
necessary for the protection of its essen-
tial security interests;

(i) taken in time of war, or armed

conflict, or other emergency in that

Contracting Party or in international

relations; or

(i) relating to the implementation of

national policies or international agree-

ments respecting the non-proliferation
of weapons;
(b) take any measure in pursuance of its
obligations under the United Nations
Charter for the maintenance of interna-
tional peace and security;
(c) take any measure necessary to pro-
tect human, animal or plant life or
health; or
(d) take any measure necessary for the
maintenance of public order. The public
order exceptions may be invoked only
where a genuine and sufficiently serious
threat is posed to one of the funda-
mental interests of society.

In cases where a Contracting Party
takes any measure, pursuant to paragraph
1 above, that does not conform with the
obligations of the provisions of this
Agreement other than the provisions of
Article 11, that Contracting Party shall not
use such measure as a means of avoiding
its obligations.

In cases where a Contracting Party
takes any measure, pursuant to paragraph
1 above, that does not conform with the
obligations of the provisions of this
Agreement other than the provisions of
Article 11, that Contracting Party shall,
prior to the entry into force of the meas-
ure or as soon thereafter as possible, noti-
fy the other Contracting Party of the fol-
lowing elements of the measure:

(a) sector and sub-sector or matter;

(b) obligation or article in respect of
which the measure is taken;

(c) legal source or authority of the
measure;

(d) succinct description of the measure;
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and

(¢) motivation

measure.
4. Notwithstanding the provisions of para-
graph 1 of Article 2 of this Agreement,
each Contracting Party may prescribe for-
malities in connection with investment and
business activities of investors of the other
Contracting Party in its territory, provided
that such formalities do not impair the

or of the

purpose

substance of the rights wunder this
Agreement.
L $-A¥ FTA
® x9: 2003.2.15, A&
o E: 2004.4.1
i hin SRS
Article 20.2 National Security #2022 = 7FQkR
1. Nothing in this Agreement shall be | 1. ©] §AH oud FAHAL o33
construed: o] A=A o}y s},

(a) to require a Party to furnish any in-
formation the disclosure of which it con-
siders contrary to its essential security
interests; or
(b) to prevent a Party from taking any
actions which it considers necessary for
the protection of its essential security in-
terests:
(1) relating to the traffic in arms, am-
munition and implements of war and
to such traffic in other goods and ma-
terials
services as carried on, directly or in-
directly, for the purpose of supplying
or provisioning a military establish-
ment;
(2) taken in the time for war of other
emergency in international relations; or
(3) relating to fissionable and fusion-

or relating to the supply of
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able materials or the materials from
which they are derived; or
(c) to prevent a Party from taking any
action in pursuance of its obligations un-
der the United Nations Charter for the
maintenance of international peace and
security.
2. The Commission shall be informed to
the fullest extent possible of measures tak-
en under subparagraphs 1(b) and (c¢) and
of their termination.
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Article 21.2 General Exceptions

1. Article XX of GATT is incorporated
into and made part of this Agreement, for
the purposes of:
(a) Chapters 3 (National Treatment and
Market Access for Goods), 4 (Rules of
Origin), 5 (Customs Procedures), 6
(Trade Remedies), and 14 (Electric
Commerce), except to the extent that a
provision of those Chapters applies to
services of investment; and
(b) Chapter 16 (Government
Procurement), except to the extent that
any of its provisions applies to services.
2. Subparagraphs (a), (b) and (c) of
Article XIV of GATS are incorporated in-
to and made part of this Agreement, for
the purposes of:
(a) Chapters 3 (National Treatment and
Market Access for Goods), 4 (Rules of
Origin), 5 (Customs Procedures), 6
(Trade Remedies), and 14 (Electric
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Commerce), to the extent that a provi-
sion of those chapters applies to serv-
ices;

(b) Chapter 9 (Cross Border Trade in
Services);

(c) Chapter 10 (Investment);

(d) Chapters 11 (Telecommunications)
and 12 (Financial Services); and

(e) Chapter 16 (Government
Procurement), to the extent that a provi-
sion applies to services.
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Article 21.3 National Security

1. Nothing in this Agreement shall be
construed:
(a) to require a Party to furnish any in-
formation the disclosure of which it con-
siders contrary to its essential security
interests; or
(b) to prevent a Party from taking any
actions which it considers necessary for
the protection of its essential security in-
terests:
(1) relating to the traffic in arms, am-
munition and implements of war and
to such traffic in other goods and ma-
terials or relating to the supply of
services as carried on, directly or in-
directly, for the purpose of supplying
or provisioning a military establish-
ment;
(2) taken in the time for war or other
emergency in international relations; or
(3) relating to fissionable and fusion-
able materials or the materials from
which they are derived; or
(c) to prevent a Party from taking any
action in pursuance of its obligations un-
der the United Nations Charter for the
maintenance of international peace and
security.
[2. JA Party shall inform the other Party
to the fullest extent possible, of measures
taken under subparagraphs 1(b) and (c)
and of their termination during the meet-
ing to review the implementation of this
Agreement under Article 22.1, if such
measures were taken.[Z A} F7}]
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SH-EFTA FTA A8 A

® A: 2005.12.15., §F
® g: 2006.9.1
Chis iy
Article 20 Exceptions A20Z% of £
Subject to the requirement that such measures | 1. T2 2|7} 22 7o) $Ag =7}
are not applied in a manner which would | 7toll #Fe] Aol AY Astd = gle A3
constitute a means of arbitrary or un- | TS FAFAL, FAA L Fxpo] o gk
justifiable discrimination between States where | $1°&¥ A|gtS FAst= WA o= A §
like conditions prevail, or a disguised re- | ] ofY3 = QS ZHOE, o] FAH9
striction on investors and investments, nothing | 1 &t FFA X Aol 1Ed XA E A
in this Agreement shall be construed to pre- | et AU AlPsle= AL FAGE HAOoRE
vent the adoption or enforcement by any | 3]4] % % o} 3lc},
Party of measures: 7b deEys H3dAY FEEAE
(a) necessary to protect public morals or to | X|3}7] ¢|8}e] HQ3d =X
maintain public order; v ks E e AEY AW e 1%
(b) necessary to protect human, animal or | = 7S H 537 9ste] F Q3 =X
plant life or health; or the environment; or | =+ i
(c) necessary to secure compliance with | Bk ©] @A jtAe] =FA A ofyd}=
laws and regulations which are not incon- | HE % FAHd st =FE FH37]
sistent with the provisions of this | 3] ZQ3d F X
Agreement.
VL. 3-ASEAN FTA 233
® : 2009.6.2.
® g: 2009.09.1.
:hin SRy
Article 20 General Exceptions A203 LHEA o 9
1. Subject to the requirement that such | 1. FAFSE AF8to] Qe FATGEIF E=
measures are not applied in a manner | 159 FAAZR] 2 o)A = Hds)
which would constitute a means of arbi- | 2 F §lv 2o Fd, e F2x
trary or unjustifiable discrimination be- | == I ¥re] GAare] Fxpxle] gk
tween the Parties or their investors where | FF2F o tgt ¢Fd A|gts FA3t=
like conditions prevail, or a disguised re- | WA o= HEHA oY= oW E

- 138 -




striction on investors or investments made | A CE o] Ao o3 FAHE o
by investors of any other Party, nothing in | W3+ TA}=o] T} ZXZ AU
this Agreement shall be construed to pre- | Jdste= 2SS Walshe Aoz &4
vent the adoption or enforcement by any | ] o}1]&+t}
Party of measures: 7h FEEEY BHE Ee FEAAY
(a) necessary to protect public morals or FAE flste] ot =3
to maintain public order’; oAzt v E EE AEY AW ®
(b) necessary to protect human, animal = AAE st 2ad x4
or plant life or health; o} ool @3 2XE Egste] 9
(c) necessary to secure compliance with dA4Y A EFASA ofY s
laws or regulations which are not incon- Wi Agel =5 gHE 9lste] 2
sistent with the provisions of this 2% A
Agreement including those relating to: 1) Ak Eoldel a7E AHzlslV]
(i) the prevention of deceptive and Agk 71wk BoAL7] ] Wb
fraudulent practices to deal with the 2) AHEQl Age]l A H fE
effects of a default on a contract; sk e A »E W
(i) the protection of the privacy of ?le] 715 9 Fxo) HYE BT
individuals in relation to the process- 3) ¢k
ing and dissemination of personal data gh, Aolgh o7k 1 ¥ @Ak 9
and the protection of confidentiality of A2 e Fabe] td FH Ay
individual records and accounts; and FHAAD AHAe Ry = A
(iii) safety; S BAs7] 93 = oA, A3x
(d) inconsistent with Article 3 (National (W=l gFxekA] ofy sl 3=
Treatment), provided that the difference x|
in treatment is aimed at ensuring the b de3-gAaLd = sk v}
equitable or effective” imposition or col- S AY IH HTE $e] Hi
lection of direct taxes in respect of in- e 2A, B
vestments or investors of any other vp, 2efgk 227 S A B A
Party; vl o] gy} wdste] aaHd Af-
(e) imposed for the protection of na- nAAd 9 AAAd Boor #Hd
tional treasures of artistic, historic or ar- Z X
chaeological value; or 2. gEAHl=ETEd 4SS A= X
() relating to the conservation of ex- | |7} ##HET= g Au|2=Fdo] H3t
haustible natural resources if such meas- | YRFHA 9] FTHFAH 2o HgE FEA
ures are made effective in conjunction | A2 (= A)S Q3 WALS 718}
with restrictions on domestic production | ¢} ©] PAH] ErIEo d{ T F3E 1
or consumption. E7HEY] dFE S
2. Insofar as measures affecting the supply
of financial services are concerned, para- | 22) F&AAME 93 o Ao &
graph 2 (Domestic Regulation) of the | =2<l o]¢] ZF afito] djsto] A
Annex on Financial Services of the GATS | & F#3] 73 o] A== 4%
shall be incorporated into and form an in- | o7+ ¥&=2 4= Qi)
tegral part of this Agreement, mutatis | 23) ©] T FHAAF, A BT #Hgh
mutandis. AvrP A A4z 7z 62> Hask W
B 7hete] o] A LIRS dFE
22 The public order exception may be in- | T &3 B/} AdFE FA 3T}
voked by a Party only where a genuine
and sufficiently serious threat is posed to
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one of the fundamental interests of
society.

23 For the purpose of this subparagraph,
footnote 6 of Article XIV of the GATS is
incorporated into and forms an integral
part of this Agreement, mutatis mutandis.

Article 21 Security Exceptions

1. Nothing in this Agreement shall be
construed:
(a) to require a Party to furnish any in-
formation, the disclosure of which it
considers contrary to its essential security
interests; or
(b) to prevent a Party from taking any
actions which it considers necessary for
the protection of its essential security in-
terests:
(i) relating to the traffic in arms, am-
munition and implements of war and
to such traffic in other goods and
materials or relating to the supply of
services as carried on, directly or in-
directly, for the purpose of supplying
or provisioning a military establish-
ment;
(i) taken in time of war or other
emergency in domestic or interna-
tional relations;
(iii) relating to fissionable and fusion-
able materials or the materials from
which they are derived;
(iv) taken to protect critical public
infrastructures, including communica-
tion, power and water infrastructures,
from deliberate attempts intended to
disable or degrade such infra-
structures; or
(c) to prevent a Party from taking any
action in pursuance of its obligations un-
der the United Nations Charter for the
maintenance of international peace and
security.
2. The Implementing Committee shall be
informed to the fullest extent possible of
measures taken under paragraphs 1(b) and
(c) and of their termination.

1ol @49 oW FAE vgow
S48 A o] s}
BN A Gl AT B
4 ermoleje] waTha fFels ®
E Ang AFI=s PATAA &
T A
. gAe] Fu@ otreldg nE
37] gstel Basta Eehe o
o =A% Hsh: AL PAsE A
D 7] Eek R ague A
S} o1owrel HE % Alme] Adel
dEy 22X, £ Ay Tt gy
Hdowm o) Aol FEIAY x
dets Zle BHow FaHE A
s B pEE x4
2) WA w1 e Fy EE
ARANAL] PgArE A A
aj:
D ey 2 sy 2w
E agozvy sgd BAv @
SRS
H BA, BW, FE NS TP
L oFRE 33 lwAdEY By
5 = = 5 AsE A% A9
J AERYH F ANES BEs
7] Siste] Ashxl 24, wi=
o gl wAPE % ek 48
A% FAAFAGA o) uhe} ofn]
3 242 A A2 Pase A
2 ol@9 R AlF Js 9 thao
el A 25k ole e 24 F8
of vste] Jbsd @ sl FRE
wrr),
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VII. $-¢1 %= CEPA

® X™: 2009.08.07, A<

® '13¥: 2010.01.01

o X

[<S

Article 10.18 Exceptions

1. Subject to the requirement that such
measures are not applied in a manner
which would constitute a means of arbi-
trary or unjustifiable discrimination be-
tween States where like conditions prevail,
or a disguised restriction on investors and
investments, nothing in this Chapter shall
be construed to prevent the adoption or
enforcement by any Party of measures:

(a) necessary to protect public morals or

to maintain public order;

(b) necessary to protect human, animal

or plant life or health, or the environ-
ment;

(c) necessary to secure compliance with

laws and regulations which are not in-

consistent with the provisions of this

Chapter;

(d) necessary to protect national treas-
ures of artistic, historic or archaeological
value; or

(e) necessary to conserve exhaustible,
natural resources if such measures are
made effective in conjunction with re-
strictions on domestic production or
consumption.
2. Nothing in this Chapter shall be con-
strued:

(a) to require a Party to furnish any in-
formation, the disclosure of which it
considers contrary to its essential se-
curity interests;

(b) to prevent a Party from taking any
actions which it considers necessary for
the protection of its essential security in-
terests;

(i) relating to the traffic in arms,
ammunition and implements of war
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and to such traffic in other goods
and materials or relating to the sup-
ply of services as carried on, directly
or indirectly, for the purpose of sup-
plying or provisioning a military es-
tablishment;
(i1) taken in time of war or other
emergency in international relations;
(iii) relating to fissionable and fu-
sionable materials or the materials
from which they are derived; or
(iv) to protect critical public infra-
structures for communications, power
and water supply from deliberate at-
tempts intended to disable or degrade
such infrastructures’;
(c) to prevent a Party from taking any
action in pursuance of its obligations
under the United Nations Charter for the
maintenance of international peace and
security; or
(d) to require a Party to accord the
benefits of this Chapter to an investor
that is an enterprise of the other Party
where a Party adopts or maintains meas-
ures in any of its laws or regulations
which it considers necessary for the pro-
tection of its essential security interests
with respect to a non-Party or an in-
vestor of a non-Party that would be vio-
lated or circumvented if the benefits of
this Chapter were accorded to such an
enterprise or to its investments.
3. Paragraph 2 shall be interpreted in ac-
cordance with the understanding of the
Parties regarding Security Exceptions for
Investment and  Non-justiciability  of
Security Exceptions set out in Annexes
10-B and 10-C respectively, which shall
form an integral part of this Agreement.
4. A Party shall immediately inform the
other Party to the fullest extent possible,
of measures taken under paragraphs 1,
2(b) and (c¢) and of their termination, if
such measures were taken.

5 Paragraph 2(b)(iv) is subject to the require-
ment that such measures are not applied in a
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manner which would constitute a means of ar-
bitrary or unjustifiable discrimination against
the other Party, or a disguised restriction on
investment.

1

Annex 10-B  Security Exceptions for
Investment

£ 10- TRl tigk Qb o9

The Parties confirm the following under- | & JAFT2 o] o] 3|4 E&= o]z}
standing with respect to interpretation | ¥l TS G E EAgT),
and/or implementation of this Chapter: 7F o] EAHE A10.18F% A28 2} 2ol A
(a) the measures referred to in Article | AHH X & 54 gHo|JS B
10.18.2(d) are measures where the in- | <38}7] ¢ o H EFEZHog Hils}
tention and objective of the Party im- | + ZX°oJtf. I ZX & H|AES 7%
posing the measures is for the protection | 2 F-IHojoF st th9 A= H
of its essential security interests. These | L& TFgolA & F A}
measures shall be imposed on a non-dis- 1) tigti=e] Ao, didvla
criminatory basis and may be found in AR A=l W EE FAA H AL
any of its laws or regulations: o EE H]3AE Y] FxAbe] tiste
(i) In the case of Korea, Korea does oy gt I A% AHsAY #
not presently adopt or maintain any A&kl QA ol s}t
unilateral measures against a non-Party 2) A= AL, A0 A 18FA|
or investor of a non-Party in its laws 28 et A AgHE A& 7t =
or regulations; and A= =3 H(FEMA)Y et
(ii) In the case of India, the appli- FAaE o EAA R HAH o
cable measures referred to in Article At dare] @ Ao uEl Jd=e 3
10.18.2(d) are essentially set out in g ZXd U3 AHE A -FsFo]of
the regulations framed under the cia=
Foreign Exchange Management Act| . GAFR O] B]GAS HE&= B GARS
(FEMA). India shall upon request by | ©] Fx}7k¢} #Heste] gAY}
Korea, provide information on the | A3t ZX = T2 & FAT9 9
measures concerned; and AAS FY3t= FHS AWM=
(b) the measures which a Party adopts | ©FY = ¥4k ofye}, 18jgk X9
or maintains with respect to a non-Party | Ul 2j=71de] 7|de] thE &F o
or investors of a non-Party shall not im- | Al=roll 7]dS AH3= S FA 3
pinge upon the other Party's sovereign | A+ oY HU}

rights to conduct its foreign policy nor
shall it prohibit enterprises of foreign
enterprises that are subject to such
measures from establishing themselves in
the other Party.

Annex 10-C Non Justiability of Security | F-<A] 10-TF otH A o 9]o] E71A4A

Exceptions

The Parties confirm the following under- | %F

[e}
standing with respect to the interpretation | ¥¥ 3l Th&2 <&
and/or implementation of this Chapter: 7}

(a) in respect of disputes submitted to | -
arbitration pursuant to Article 10.21.3, o]
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where the disputing Party asserts as a
defence that the measure alleged to be a
breach is within the scope of a security
exception as set out in Article 10.18.2,
any decision of the disputing Party tak-
en on such security considerations shall
be non-justiciable in that it shall not be
open to any arbitral tribunal to review
the merits of any such decision, even
where the arbitral proceedings concern
an assessment of any claim for damages
and/or compensation, or an adjudication
of any other issues referred to the tribu-
nal; and

(b) for the avoidance of doubt, Article
10.21.3 shall be applicable in the arbi-
tral proceedings for damages and/or
compensation due to the measures taken
under security exceptions as set out in
Article 10.18.2.
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XA 2010.10.06

(FA)yetE: 2011.07.01
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Article 7.50 Exceptions

Subject to the requirement that such meas-
ures are not applied in a manner which
would constitute a means of arbitrary or
unjustifiable discrimination between coun-
tries where like conditions prevail, or a
disguised restriction on establishment or
cross-border supply of services, nothing in
this Chapter shall be construed to prevent
the adoption or enforcement by either
Party of measures:

(a) necessary to protect public security

or public morals or to maintain public

A7.50% <

23 2=2A7)
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R CIECERE

@GS FASAY Ay = 2
2 o] Wtk e AgS A
Aoz AHEwx olYsirtE 9
o=, o] Ao AW FAHE TA}
2A7F trge] 2AE AP AY Al YT
= AS WEEteE Aoz dAEHA oY
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AY FFAM0E FHE7] e 2
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order™;

(b) necessary to protect human, animal
or plant life or health;
(c) relating to the conservation of ex-
haustible natural resources if such meas-
ures are applied in conjunction with re-
strictions on domestic investors or on
the domestic supply or consumption of
services;
(d) necessary for the protection of na-
tional treasures of artistic, historic or ar-
chaeological value;
(e) necessary to secure compliance with
laws or regulations which are not incon-
sistent with the provisions of this
Chapter including those relating to:
(i) the prevention of deceptive and
fraudulent practices or to deal with
the effects of a default on contracts;
(ii) the protection of the privacy of
individuals in relation to the process-
ing and dissemination of personal da-
ta and the protection of con-
fidentiality of individual records and
accounts;
(iii) safety;
(f) inconsistent with Articles 7.6 and
7.12, provided that the difference in
treatment is aimed at ensuring the equi-
table or effective [footnote omitted] im-
position or collection of direct taxes in
respect of economic activities, investors
or service suppliers of the other Party.

[43] The public order exception may be in-
voked only where a genuine and sufficiently
serious threat is posed to one of the funda-
mental interests of society.

o

U 27k, TE T A2 Aol
AdE Beatr] fl&f Zad =4
o 24" e AdRYe BE
I AEE 2A2A gl FAA s
Aul o] wul Foly Aol sk
At AREo] H&E= A5
g s, AAA Ee sty )
27F A wHo HEE 95 o
Z7]
nh thgell @k RS Edete] o] &
of AN EFAEA ofste W &
= tAY E=5E Fu7] 98t 2
238 24
1) 7IWbAolal Ab7]A Q1 whaf o]
A e Ak Eolde] Fitel o
Hst7] Yo 2Ld %X
2) M A= HE E fFEe;
HE TRQle] ApAE BT ek 791
715 B oAFe HYEAg e RS

3) kA
vl A7.6% D A7.12%0] EITA 5=
Z2]. ogl, gl g-ol A e Aol &
% gAztel AAESE, FAA EE
Au| 2~ FgAke] ik g M o] 3 s
A mdAel Rk EmE AF[AF
ARRE BAs7] s Ad AT
3k gk},

) TIAAME AT doE= AlF e LA

o]} & dfitol] dhste] AL FE3
7hgk 91l Ar|EE welnt d8d F
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IX. 33 F FTA

AH: 2011.03.21, A&
2 2011.08.01.
ki |

Article 24.1 General Exceptions

1. For purposes of Chapters Two (National
Treatment and Market Access for Goods),
Three (Rules of Origin), Four (Origin
Procedures), Five (Customs Administration
and Trade Facilitation), Six (Sanitary and
Phytosanitary Measures), Seven (Technical
Barriers to Trade), and Eight (Trade
Remedies), Article XX of GATT 1994 and
its interpretative notes are incorporated into
and made part of this Agreement, mutatis
mutandis. The Parties understand that the
measures referred to in Article XX(b) of
GATT 1994 include environmental measures
necessary to protect human, animal, or plant
life or health, and that Article XX(g) of
GATT 1994 shall apply to measures related
to the conservation of living and non-living
exhaustible natural resources.

2. For purposes of Chapters Nine (Investment),
Ten (Cross-border Trade in Services), Eleven
(Temporary Entry for Business Persons),
Thirteen (Telecommunications), and Fourteen
(Electronic Commerce)| footnote omitted],
Article XIV of GATS, including its footnotes,
is incorporated into and made part of this
Agreement, mutatis mutandis. The Parties un-
derstand that the measures referred to in
Article XIV(b) of GATS include environmental
measures necessary to protect human, animal,
or plant life or health.
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Article 24.2 Essential Security

Nothing in this Agreement shall be construed
to:

(a) require a Party to furnish, or allow access
to, any information the disclosure of which it
determines to be contrary to its essential se-
curity interests; or
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(b) preclude a Party from applying measures

- 3 s T -
that it considers necessary for the fulfillment o]%}'y_oqiﬁo ? %L%f}%d oA 3 5}‘_ E_L
' o : . U FrA HEE 3 EHolt} Ao *‘é-r’—q
of its obligations with respect to the main- | & Holole] WEo] wEt ATo] omZ o
tenance or restoration of international peace % 37 _'_(H & Wedty WuEs =z ~]_E._
or security, or 'the protection of its own es- Aestx BELE wAEs A
sential security interests.
X. &-71] FTA
® t: 2007.06.30., "=+ I DC
® U3: 2012.3.15.
Chis o
Article 23.2 Essential Security A232% A4H obx
Nothing in this Agreement shall be con- | ©] @A ojwst FAHE o= 4
strued: 2] ol gt}
(a) to require a Party to furnish or allow | 7}. I/l %™ A= H42 <lH o]
access to any information the disclosure | HFetTaL GAl=ro] A= 4 BE o
of which it determines to be contrary to | Ab=o] A &AL o]o] W3t HELS 3
its essential security interests; or L3l E Q= A, B
(b) to preclude a Party from applying | Y. GAt=ro] oA H3} = QR ol H
measures that it considers necessary for | | L+ 3| & )3 7o FE 9
the fulfillment of its obligations with re- | &3}7] $I8to], & A =re] 43 <oF
spect to the maintenance or restoration of | B o] 9] H T E {3l FQasivty I
international peace or security or the pro- | @3l A& A -831A EO}E% Hl} A
tection of its own essential security | 3= Z*)
interests.”
2) Bt} ges] 317] sk, D”‘}j?ol A1
2 For greater certainty, if a Party invokes | &(FAh) = A22% }(Zﬂd—ﬂ_‘“q 9 A A)
Article 23.2 in an arbitral proceeding initiated | ol Tk ZHAIE S A 2}el A Xﬂ23.2§:% A
under Chapter Eleven (Investment) or Chapter | &3t 4%, I AllE Asts FAAA
Twenty-Two  (Institutional ~ Provisions and | 7 E££ #d& I <97t A 8&dE& AA
Dispute Settlement), the tribunal or panel hear- =3
ing the matter shall find that the exception
applies.
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As the number of international investment arbitration cases, in particular those
of investor-state investment arbitration, is on the rise, more and more attention is
being focused on international investment agreements(I[As). Especially when the
Korea-US FTA entered into force on March 15, 2012, some from the political
sector voiced their concern on the validity of the Korea-US FTA and the ISD
system. In conflicts like these lies the clash between the interests of foreign
investors and the regulation power of states. One of the most effective ways to
solve this clash between values is the exception clause, and this thesis is based

on that prerequisite.

The exception clause is a provision that allows the contracting party of the
IIA to implement a measure which goes against an IIA obligation. As the
exception clause is much similar to necessity of customary international law, the
relationship between these two provisions is in question. This is much so as ever
before, because Argentina invoked the exception clause during the many
investment arbitrations cases that investors filed against Argentina. As of now, the
various arbitration tribunals agree that the exception clause and necessity of

customary international law are not one and the same.
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It is difficult to categorize exception clauses under one criterion due to their
diversity, therefore this thesis attempts to categorize them by using a number of
criteria, regardless of redundancy. Among the various categories, the issue of
whether an exception clause is self-judging or not when that exception clause does
not include any self-judging wording was raised at the Argentina ICSID cases.
Also, the conditions that an exception clause would typically require are
permissible objectives and the nexus requirement. In the Argentina ICSID -cases,
the scope of essential security interests was decided to include economic interests

as well.

Based on the classification and identification of requirements of exception
clauses, this thesis proceeds to classify and identify the exception clauses included
in the IIAs concluded by Korea. Through this analysis, this thesis finds that
Korea’s exception clauses are not consistent, which will later pose as a problem
whenever Korea becomes a respondent to an arbitration case. Also, one of
Korea’s exception clauses excludes emergency measures from the merits of the
arbitration case when the respondent state to an arbitration case invokes the

security clause, possibly rendering the whole IIA meaningless.

A well-balanced exception clause will aid Korea in weighing the interests of
foreign investors with the public interest of Korea. Therefore, this thesis proposes
that Korea actively include exception clauses following the example of GATT and
GATS, and include at least the protection of essential security interests,

environment as permissible ojectives.

Key words : international investment agreement, bilateral investment treaty,
exception clause, general exception, security exception, investment arbitration,

GATT Article XX, self-judging clause, essential security interests
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